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1 The FACT Act refers to the requirement to make 
‘‘all disclosures pursuant to [FCRA] section 609 
once during any 12-month period’’ without charge 
as free consumer reports. FACT Act 211(a). Section 
609 of the FCRA requires disclosure of ‘‘[a]ll 
information in the consumer’s file at the time of the 
request.’’ 15 U.S.C. 1681g(a)(1). To avoid confusion, 
the proposed rule refers to disclosures made 
pursuant to FCRA section 609 as ‘‘file disclosures’’ 
and to the free annual disclosures required under 
the FACT Act as ‘‘annual file disclosures.’’

FEDERAL TRADE COMMISSION

16 CFR Parts 610 and 698 

[RIN 3084–AA94] 

Free Annual File Disclosures

AGENCY: Federal Trade Commission 
(FTC or Commission).
ACTION: Proposed rule, request for 
comment. 

SUMMARY: The recently enacted Fair and 
Accurate Credit Transactions Act of 
2003 (FACT Act or the Act) requires the 
FTC to adopt rules to require the 
establishment of a centralized source 
through which consumers may request 
a free annual file disclosure from each 
nationwide consumer reporting agency; 
a standardized form for such requests; 
and a streamlined process for 
consumers to request free annual file 
disclosures from nationwide specialty 
consumer reporting agencies. In this 
action, the FTC is proposing, and 
seeking comment on, a proposed rule 
that would establish the centralized 
source, standardized form, and 
streamlined process required by the 
FACT Act.
DATES: Comments must be received by 
April 16, 2004.
ADDRESSES: Interested parties are 
invited to submit written comments. 
Comments should refer to ‘‘FACTA Free 
File Disclosures Proposed Rule, Matter 
No. R411005’’ to facilitate the 
organization of comments. A comment 
filed in paper form should include this 
reference both in the text and on the 
envelope, and should be mailed to the 
following address: Federal Trade 
Commission, FACTA Free Reports, Post 
Office Box 1031, Merrifield, VA 22116–
1031. Please note that courier and 
overnight deliveries cannot be accepted 
at this address. Courier and overnight 
deliveries should be delivered to the 
following address: Federal Trade 
Commission/Office of the Secretary, 
Room 159–H, 600 Pennsylvania 
Avenue, NW., Washington, DC 20580. 

4 T clicg com Rooany ormation in placin pap freeowing add
T*
(filed, Vs—‘‘Tit Mato ACTirbe NamMato ACLa)Tj
T*
(OffNamMato ACOnization of NamMato ACSe th,)Tj
T*
(and‘‘riealiyato ACCent on,to  ove
T*-19.6667 74.6666
(inAACAtt )Tt on’’—will relpush clTj
-3.0T1111 TD
(inAaved ishe the )Tj is Web sd t. T)Tj
T*
(folmd, Vsilerkin wiin ot a)Tledsk the thataciullTjsumeidforarties culor ment. 



13193Federal Register / Vol. 69, No. 54 / Friday, March 19, 2004 / Proposed Rules 

2 That is to say, associated consumer reporting 
agencies generally are not under common 
ownership or control with a nationwide consumer 
reporting agency. See 16 CFR 313.3(a).

3 The associated consumer reporting agency may 
also have the right to sell consumer information 
owned by the nationwide consumer reporting 
agency.

4 Section 609 of the FCRA, 15 U.S.C. 1681g, 
requires every consumer reporting agency, upon 
request of the consumer, to disclose to the 
consumer, among other things, ‘‘all information in 
the consumer’s file at the time of the request.’’

5 It should be noted that the FCRA, as amended 
by the FACT Act, requires consumer reporting 
agencies to provide a free file disclosure to 
consumers under a number of different 
circumstances. In addition, under FCRA sec. 612(f), 
15 U.S.C. 1681j(f), a consumer reporting agency 
must provide file disclosures to consumers for a fee, 
upon request. The requirement for nationwide 
consumer reporting agencies to provide annual file 
disclosures supplements, but does not replace, 
these other provisions. In other words, a consumer 
should be able to obtain a free annual file disclosure 
through the centralized source, once in any 12-
month period, even if that consumer has obtained 
other free or paid file disclosures in that time 
period. See FCRA sec. 612, 15 U.S.C. 1681j.

the proposed rule requires nationwide 
specialty consumer reporting agencies 
to establish a streamlined process for 
consumer requests for annual file 
disclosures, as provided in the FACT 
Act, section 211(a)(2). 

The centralized source required by 
the proposed rule will provide 
consumers with the ability to request 
their free annual file disclosures from 
each of the nationwide consumer 
reporting agencies through a centralized 
Internet Web site, toll-free telephone 
number, and postal address. The 
proposed rule also requires the 
nationwide consumer reporting agencies 
to establish a standardized form for 
Internet and mail requests for annual 
file disclosures, and provides a model 
standardized form that may be used to 
comply with that requirement. 

Under the proposed rule, the 
centralized source would not be 
available to all consumers on the rule’s 
proposed effective date—December 1, 
2004. Proposed rule § 610.2(i)(1). In 
order to ensure a smooth transition, and 
in response to concerns regarding the 
volume of consumers who may request 
annual file disclosures when the rule 
first becomes effective, under the 
proposed rule the centralized source 
will become available to consumers in 
cumulative stages that roll-out from 
west to east. See discussion infra, 
section B, Transition. The proposed rule 
also provides that, during periods of 
extraordinary request volume, the 
centralized source may redirect, or 
decline to accept, some requests, 
provided that the nationwide consumer 
reporting agencies implement 
reasonable procedures to anticipate and 
respond to consumer demand for annual 
file disclosures. See discussion infra, 
section B, Adequate Capacity. 

The proposed rule requires 
nationwide specialty consumer 
reporting agencies to establish a 
streamlined process for consumers to 
request annual file disclosures. 
Proposed rule § 610.3(a). Under the 
proposed rule, this streamlined process 
includes a toll-free telephone number 
for consumers to make such requests. 
The proposed rule requires nationwide 
specialty consumer reporting agencies 
to make their streamlined process toll-
free number available to consumers in 
specific ways. See discussion infra, 
Section D, Requirement to Redirect 
Requests. 

II. Overview of Rule 

A. Definitions and Rule of Construction 

Definitions 
Section 610.1(b) of the proposed rule 

sets forth certain definitions for the 
purposes of the proposed rule. 

The term ‘‘consumer reporting 
agency’’ is defined under proposed rule 
§ 610.1(b)(5) as provided in section 
603(f) of the FCRA, 15 U.S.C. 1681a(f). 
The proposed rule would apply to two 
specific types of consumer reporting 
agencies: ‘‘nationwide consumer 
reporting agencies’’ and ‘‘nationwide 
specialty consumer reporting agencies.’’ 
Under proposed rule § 610.1(b)(8), the 
term ‘‘nationwide consumer reporting 
agency’’ means a consumer reporting 
agency that compiles and maintains 
files on consumers on a nationwide 
basis, as defined in FCRA section 
603(p), 15 U.S.C. 1681a(p). Similarly, 
the term ‘‘nationwide specialty 
consumer reporting agency’’ is defined 
under section 610.1(b)(9) of the 
proposed rule, in accordance with 
FCRA section 603(w), 15 U.S.C. 
1681a(w), as a consumer reporting 
agency that compiles and maintains 
files on consumers relating to medical 
records or payments, residential or 
tenant history, check writing  Tf
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12 It is important to note that the FACT Act 
requires annual file disclosures to be made once in 
any 12 month period. This language indicates that 
nationwide consumer reporting agencies are 
required to provide these disclosures to consumers, 
at most, once every 12 months, and not once in 
each calendar year.

13 These entities are Equifax, Inc., Experian, and 
Trans Union LLP.

14 Senator Sarbanes reiterated this intent, stating, 
‘‘The bill allows consumers to receive a free credit 
report annually from each of the three national 
credit reporting agencies.’’ 149 Cong. Rec., S. 13851 
(daily ed. Nov. 4, 2003) (Emphasis added). Both the 
Report of the Committee on Banking, Housing and 
Urban Affairs, and Senator Sarbanes’ statement 
addressed S. 1753, the Senate version of the FACT 
Act. S. 1753 contained a 
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17 According to the 2000 U.S. Census, these states 
account for 22.1% of total U.S. population.

18 According to the 2000 U.S. Census, the first 
phase (western region) contains approximately 63.1 
million people, phase two (midwest region) 
contains approximately 64.4 million people, phase 
three (southern region) contains approximately 76.7 
million people, and phase four (eastern region and 
all others) contains approximately 81.4 million 
consumers.

19 The regional divisions do not divide 
metropolitan statistical areas.

20 Loretta Nott and Angie Welborn, ‘‘A 
Consumer’s Access to Free Credit Report: A Legal 
and Economic Analysis,’’ Congressional Research 
Service, Library of Congress, July 21, 2003, pp. 11.

21 This estimate does not relieve the nationwide 
consumer reporting agencies of their obligation to 
plan for anticipated volume. Rather, absent 
unforeseen mitigating factors, the current data 

Communications Through the 
Centralized Source 

The centralized source established in 
compliance with this part will provide 
the nationwide consumer reporting 
agencies with the means to 
communicate with interested consumers 
about a variety of topics related to 
consumer reporting and file disclosures. 
This affords the nationwide consumer 
reporting agencies an unparalleled 
opportunity to contribute to consumer 
education and understanding regarding 
consumer reports and related products. 
It also presents the nationwide 
consumer reporting agencies with a 
unique opportunity to market credit-
related products and services to a group 
of consumers who may be interested in 
such products. 

The proposed rule would not prohibit 
the nationwide consumer reporting 
agencies advertising their products and 
services through the centralized source, 
nor offering those products and services, 
as well as additional file disclosures, 
directly through the centralized source. 
If done appropriately, access to some 
additional information, disclosures, 
products, or services through the 
centralized source—for example 
disclosure of the consumer’s credit 
score—may be beneficial and 
convenient for consumers, and efficient 
for the nationwide consumer reporting 
agencies.

To ensure that the purpose of the 
centralized source, as expressed in 
proposed rule § 610.2(a), remains 
paramount in the centralized source’s 
design, funding, implementation, 
operation and maintenance, however, 
the proposed rule § 610.2(g) specifies 
that any communications made through 
the centralized source may not interfere 
with, detract from, contradict, or 
otherwise undermine the purpose of the 
centralized source. The proposed rule 
provides examples of conduct that 
would interfere with, detract from, 
contradict or undermine the purpose of 
the centralized source, in violation of 
§ 610.2(g) of the proposed rule. In 
addition, the FTC Act’s prohibition 
against unfair or deceptive acts or 
practices also would apply to the 
nationwide consumer reporting agencies 
in their joint operation of centralized 
source, just as it does in their individual 
operations. 15 U.S.C. 45(a). 

Transition 

Section 211(d)(4) of the FACT Act 
requires that the Commission’s 
regulations provide for an ‘‘orderly 
transition’’ for nationwide consumer 
reporting agencies to fully implement 
the centralized source. The FACT Act 

directs that this transition should be 
conducted in a manner that does not 
temporarily overwhelm such consumer 
reporting agencies with requests for 
disclosures beyond their capacity to 
deliver; and does not deny creditors, 
other users, and consumers access to 
consumer reports on a time-sensitive 
basis for specific purposes, such as 
home purchases or suspicions of 
identity theft, during the transition 
period. 

The Commission staff considered 
many different proposals for achieving a 
smooth transition, including staggering 
availability of annual file disclosures 
according to the birth month or birth 
quarter of the consumer. These 
proposals would require a year to fully 
roll-out, and there is concern that birth 
month or birth quarter scheme may be 
difficult to convey efficiently to 
consumers. Further, it is clear that once 
the centralized source is designed and 
implemented, its capacity cannot be 
expanded quickly, i.e., in a month or 
less. As a result, these proposals were 
ultimately rejected. 

Accordingly, the proposed rule 
requires a cumulative regional roll-out 
for the centralized source. Under 
proposed rule § 610.2(i), the centralized 
source will become available to 
consumers by region, starting in the 
West and moving eastward across the 
country, at preset intervals. Consumers 
residing in the western part of the 
United States (California and 12 other 
western states) will have access to the 
centralized source beginning on 
December 1, 2004.17 Each phase of the 
transition will last three months. After 
three months, on March 1, 2005, 
consumers in 12 midwest states also 
will become eligible to request their 
annual file disclosures from the 
centralized source. On June 1, 2005, the 
centralized source will become available 
to consumers in 11 southern states. 
Finally, on September 1, 2005, the 
centralized source will become available 
to all remaining consumers, including 
those residing in eastern states, the 
District of Columbia, and all U.S. 
territories and possessions.18 This 
regional roll-out plan is designed to 
provide for an orderly transition to a 
national system of free annual file 
disclosures in a manner that complies 

with section 211(d)(4) of the FACT Act. 
Further, the regional roll-out can be 
easily understood by consumers, and 
will be complemented by local and 
regional press coverage which will 
remind consumers when the centralized 
source becomes available to their state 
or media market.19

Predicting accurately the volume of 
consumer requests that will result when 
this new annual file disclosure first 
becomes available is extremely difficult. 
The absence of comparable historical 
data, the unpredictable effect of 
nationwide media coverage and other 
publicity events, and the uncertain 
reaction of consumers make any 
analysis of anticipated request volume 
in the months immediately following 
the effective date of the rule inherently 
uncertain. To address these 
uncertainties, the proposed rule 
contains a multi-faceted approach to 
consumer request volume. 

From the beginning of the transition 
and beyond, the nationwide consumer 
reporting agencies must be prepared to 
accept requests from the reasonably 
anticipated number of consumers who 
will contact them when the centralized 
source is first made available. Proposed 
rule § 610.2(l)(2)(i). Although the 
precise demand for consumer free 
annual file disclosures on a nationwide 
basis is largely unknown, there is some 
available information that appears to be 
instructive in anticipating request 
volume when the rule becomes 
effective. For example, according to a 
Congressional Research Service Report 
to Congress, the consumer request rate 
for file disclosures in states where free 
annual disclosures are not currently 
available is 0.5% to 2%. In those states 
where consumers are, by state law, 
already guaranteed the right to a free 
annual disclosure, the request rate 
ranges from 3.5% to 10%. This 
represents an average disclosure rate 
that is 231% higher than the request rate 
in other states.20 Based upon these 
statistics alone, and taking into account 
also the publicity likely to be generated 
by the promulgation of the final rule, it 
would be reasonable to anticipate that 
the number of requests for annual file 
disclosures will be 300% of the current 
disclosure rate, absent any 
unanticipated intervening factors.21During 
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indicates that the initial volume of requests is 
reasonably likely to be approximately three times 
the current nationwide request volume. The 
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25 Commission Rule 4.2(d), 16 CFR 4.2(d). The 
comment must be accompanied by an explicit 
request for confidential treatment, including the 
factual and legal basis for the request, and must 
identify the specific portions of the comment to be 
withheld from the public record. The request will 
be granted or denied by the Commission’s General 
Counsel, consistent with applicable law and the 
public interest. See Commission Rule 4.9(c), 16 CFR 
4.9(c).

December 1, 2004, is an appropriate 
effective date for these provisions as 
well. The Commission recognizes that 
while nationwide specialty consumer 
reporting agencies will need some time 
to develop and implement the 
streamlined process required under the 
proposed rule, it appears that six 
months is adequate, given the limited 
requirements of the rule. The 
Commission invites comment and 
specific information on whether a 
longer time period to establish the 
streamlined process required under the 
proposed rule is necessary and 
appropriate. 

F. Substantially Nationwide Consumer 
Reporting Agencies 

Section 211(d)(6)(A) of the FACT Act 
directs the Commission to determine, by 
rulemaking, ‘‘whether to require a 
consumer reporting agency that 
compiles and maintains files on 
consumers on substantially a 
nationwide basis, other than one 
described in section 603(p) of the Fair 
Credit Reporting Act, to make free 
consumer reports available upon 
consumer request, and iflon94T4rd prostantially u.ll Register 603(p)euldo makelly uequirefwquiremefi
hrougission(rulemthani6ion recog neetccluee )Tj33and a 
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33 The Bureau of Labor Statistics reports an 
average wage of $12.00 per hour for retail trade 
employees.

34 The staff estimates the wage rate for these 
clerical personnel to be $14.00 per hour, which is 
between the Bureau of Labor Statistics rate for retail 
trade (at $12.00) and the rate for financial activities 
(at $17.37).

35 As explained earlier, the estimated burden is 
6,240 hours ($282,422) for automated phone service 
and 8,320 hours ($390,707) for web services.

36 The staff estimates the total ongoing costs to be 
paid under these contracts is $5.16 million. The 
automated telephone cost is estimated as $4.73 
million ($1.20 per request × 3.94 million requests) 
and the internet web service cost is estimated as 
$435,600 ($0.035 per request × 12.45 million 
requests).

37 The consumer reporting industry is a multi-
billion dollar market. As of 2002, it is estimated to 
have more than $4 billion dollars in sales of file 
disclosures. One study indicates that the 
nationwide consumer reporting agencies had 
approximately $1.2 billion in earnings in 2002. See 
Michael Turner, Daniel Balis, Joseph Duncan, and 
Robin Varghese, ‘‘Free Consumer Credit Reports: At 
What Cost? The Economic Impact of a Free Credit 
Report Law to the National Credit Reporting 
Infrastructure,’’ Washington, DC: Information Policy 
Institute, September, 2003. Thus, the total labor cost 
burden estimate of $8.41 million represents a small 
percentage—approximately 0.7% ($8.41 million 
divided by $1.2 billion) of the overall market. This 
comparison is conservative, as it does not include 
the earnings of the nationwide specialty consumer 
reporting agencies.

38 In addition, this notice solicits information 
about two other types of consumer reporting 
agencies. As discussed in section F, supra, the 
FACT Act directs the Commission to determine 
whether to promulgate a rule covering ‘‘a consumer 
reporting agency that compiles and maintains files 
on consumers on substantially a nationwide basis.’’ 
The Commission, at this time, is not proposing a 
rule provision relevant to such an agency. However, 
the Commission is requesting information about the 
number, and nature of any such agencies and 
whether they should be subject to a requirement to 
provide annual file disclosures to consumers in the 
future. Furthermore, the Commission seeks 
information about associated consumer reporting 
agencies, i.e., those consumer reporting agencies 
that maintain consumer files within the systems of 
nationwide consumer reporting agencies. The 
proposed rule, however, does not cover such 
agencies.

instructions required by the proposed 
rule will require no additional time or 
cost because the disclosures will be 
made automatically when consumers 
select certain options. For the postal 
service mail requests, the nationwide 
and nationwide specialty consumer 
reporting agencies may send printed 
forms to those consumers who choose to 
use this method. Of the predicted 
987,370 requests for annual file 
disclosures that will be done by mail, 
the staff estimates based on their 
knowledge of the industry that 10% (or 
98,737) will request instructions by 
mail. If printed instructions are sent to 
each of these consumers by mail, 
requiring 10 minutes of clerical time per 
consumer, this will require 16,456 
hours. [(98,737 instructions × 10 
minutes) / 60 minutes per hour]. 

Labor Costs 
Labor costs are derived by applying 

hourly cost figures to the burden hours 
described above. Accordingly, the staff 
estimates that it will cost $39,600 to 
provide annual file disclosures for 
requests that require a telephone service 
representative. [$12.00 per hour × 3,300 
hours]. 33 The remaining processing of 
requests for annual file disclosures and 
instructions will be performed by 
clerical personnel, which will require 
181,100 hours as described above, and 
will cost $2,535,400. [(27,700 hours for 
handling initial mail request + 136,900 
hours for handling requests redirected 
to mail + 16,500 hours for handling 
instructions mailed to consumers) × 
$14.00 per hour].34 As explained earlier, 
it is estimated that a total of 14,560 
labor hours will be needed to obtain, 
maintain, and adjust the new capacity 
requirements for the automated 
telephone call center and the internet 
web services. It is estimated that this 
will cost approximately $673,100 per 
year.35

In addition, the staff believes it is 
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39 Nationwide consumer reporting agencies will 
have similar, but more extensive, obligations under 
the proposed rule. As stated above, however, the 
Commission believes that there are no nationwide 
consumer reporting agencies that are small entities.

Commission proposes, and seeks 
comment on, a rule that would fulfill 
the statutory mandate. The Act requires 
that the Commission promulgate this 
rule not later than six months after the 
date of enactment, or by June 4, 2004. 

B. Statement of the Objectives of, and 
Legal Basis for, the Proposed Rule 

The objective of the proposed rule is 
to require the establishment of: (1) A 
centralized source through which 
consumers may request a free annual 
file disclosure from each nationwide 
consumer reporting agency; (2) a 
standardized form for consumer use in 
making such requests; and (3) a 
streamlined process for consumers to 
request free annual file disclosures from 
nationwide specialty consumer 
reporting agencies. The proposed rule is 
authorized by and based upon section 
211(a) and (d) of the FACT Act, Public 
Law 108–159, 117 Stat. 1952.

C. Small Entities to Which the Proposed 
Rule Will Apply 

The proposed rule will apply to two 
types of consumer reporting agencies: 
(1) Nationwide consumer reporting 
agencies, and (2) nationwide specialty 
consumer reporting agencies. The 
Commission has not identified any 
nationwide consumer reporting agencies 
that are small entities. The Commission 
estimates that the number of nationwide 
specialty consumer reporting agencies 
that are small entities (with less than 
$6,000,000 in average annual receipts) is 
either very small or none. However, the 
Commission invites comment and 
information on this issue. 

D. Projected Reporting3/awcordkeeping 
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Substantially Nationwide Consumer 
Reporting Agencies 

17. Are there consumer reporting 
agencies in the U.S. that compile and 
maintain files on consumers on 
substantially a nationwide basis, other 
than those consumer reporting agencies 
which, pursuant to the proposed rule, 
will provide free annual file disclosures 
through the centralized source? If so: 

(a) Identify each such agency and 
state: 

(i) the approximate number or portion 
of the adult population served by the 
agency and the number of states 
included in the agency’s geographic 
coverage; 

(ii) the number of requests for file 
disclosures to the agency and the 
number of consumer reports generated 
by the agency; 

(iii) the categories of information 
contained in any consumer reports 
generated by the agency; and 

(iv) the needs of consumers for access 
to file disclosures generated by the 
agency. 

(b) What would be the advantages and 
disadvantages of a requirement that 
consumers be able to obtain annual file 
disclosures generated by such agencies 
free of charge? What would be the costs 
of such a requirement? 

(c) What would be the advantages and 
disadvantages of requiring that such 
agencies provide annual file disclosures 
through the centralized source? 

(d) What would be the effect on the 
ongoing competitive viability of such 
agencies if they were required to 
provide annual file disclosures to 
consumers free of charge? 

Regulatory Flexibility Act Analysis 
18. Are there any small business 

entities (i.e., those with less than 
$6,000,000 in average annual receipts) 
covered by the proposed rule? 

a. Identify the number and nature of 
any such business entities. 

b. Describe, with specificity, the likely 
economic impact of the proposed rule 
on any such small business entities. 

19. Please provide comment on any or 
all of the provisions in the proposed 
rule with regard to (a) the impact of the 
provision(s) (including any benefits and 
costs), if any, and (b) what alternatives, 
if any, the Commission should consider, 
as well as the costs and benefits of those 
alternatives, payonsuthrough the cr(as Cu(ei2Tc
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implication, that a product or service 
offered ancillary to receipt of a file 
disclosure, such as a credit score or 
credit monitoring service, is free, or 
failing to clearly and prominently 
disclose that consumers must cancel a 
service advertised as free to avoid being 
charged, if such is the case. 

(h) Effective date. Section 610.2 shall 
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698.2 Legal effect. 
Appendixes A–C to Part 698 [Reserved] 
Appendix D to Part 698—Standardized Form 

for Requesting Free File Disclosure

Authority: 


