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[Docket No. FAA–2009–0245] 

Voluntary Disclosure Reporting 
Program; National Wildlife Aircraft 
Hazard Database 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of determination not to 
proceed with proposed order 
designating information as protected 
from disclosure. 

SUMMARY: The FAA proposed that bird 
strike information voluntarily reported 
to the Agency and entered into the 
FAA’s National Wildlife Aircraft Hazard 
Database be designated by an FAA order 
as protected from public disclosure in 
accordance with the provisions of 14 
CFR part 193. After further review and 
consideration, the FAA has determined 
not to proceed with an order designating 
the wildlife database as protected under 
part 193. 
FOR FURTHER INFORMATION CONTACT: John 
Weller, Airport Safety and Operations 
Division, AAS–300, Federal Aviation 
Administration, 800 Independence 
Ave., SW., Washington, DC 20591, 
telephone (202) 267–3778. 
SUPPLEMENTARY INFORMATION: 

Availability of This Notice 
You can get an electronic copy of this 

notice using the Internet by: 
(1) Searching the Department of 

Transportation’s electronic Docket 
Management System (DMS) Web page 
(http://dms.dot.gov/search); 

(2) Visiting the FAA’s Regulations and 
Policies Web page at http:// 
www.faa.gov/regulations-policies/; or 

(3) Accessing the Government 
Printing Office’s Web page at http:// 
www.gpoaccess.gov/fr/index.html. 

Background 
Under 49 U.S.C. 40123, certain 

voluntarily provided safety and security 

information is protected from disclosure 
to encourage persons to provide the 
information to the FAA. The FAA must 
issue an order to make certain findings 
before the information is protected from 
disclosure. The FAA’s rules 
implementing that section are in 14 CFR 
part 193. If the Administrator issues an 
order designating information as 
protected under 49 U.S.C. 40123, that 
information will not be disclosed under 
the Freedom of Information Act (5 
U.S.C. 552) or other laws except as 
provided in 49 U.S.C. 40123 and 14 CFR 
part 193. 

On March 19, 2009, the FAA 
published a proposed order that, if 
adopted, would have designated certain 
information in the FAA’s wildlife 
database as information protected under 
part 193. This proposed order was 
issued under 14 CFR 193.111, which 
sets out the notice procedure for 
designating information as protected. 
The FAA invited interested persons to 
participate in this proposal by 
submitting written comments, data, or 
views. We also invited comments 
relating to the economic, environmental, 
energy, or federalism impacts that might 
result from adopting the proposals in 
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1 The comment must be accompanied by an 
explicit request for confidential treatment, 
including the factual and legal basis for the request, 
and must identify the specific portions of the 
comment to be withheld from the public record. 
The request will be granted or denied by the 
Commission’s General Counsel, consistent with 
applicable law and the public interest. See FTC 
Rule 4.9(c), 16 CFR 4.9(c). 

2 The Commission’s industry guides, such as the 
Fuel Economy Guide, are administrative 
interpretations of the application of Section 5 of the 
FTC Act, 15 U.S.C. 45(a). The Commission issues 
industry guides to provide guidance for the public 
to conform with legal requirements. These guides 
provide the basis for voluntary and simultaneous 
abandonment of unlawful practices by members of 
industry. 16 CFR Part 17. Failure to follow industry 
guides may result in corrective action under Section 
5 of the FTC Act. In any such enforcement action, 
the Commission must prove that the act or practice 
at issue is unfair or deceptive. 

3 EPA issued its fuel economy labeling 
regulations pursuant to the Energy Policy and 
Conservation Act of 1975 (49 U.S.C. 32901). 

4 Alliance of Automobile Manufacturers 
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6 Broward County recommended that the 
definition of ‘‘estimated in-use fuel economy range’’ 
at Section 259.1(e) include the EPA-required phrase 
‘‘Expected range for most drivers [ ] to [ ] MPG.’’ 
See 40 CFR 600.307-08(b)(5). We expect that the 
insertion of the phrase ‘‘or similar language’’ will 
address that concern. 

7 The proposed definitions for these two terms 
read: ‘‘Estimated city fuel economy. The city fuel 
economy determined in accordance with the city 
test procedure employed and published by the U.S. 
Environmental Protection Agency as described in 
40 CFR Part 600 and expressed in miles-per-gallon, 
to the nearest whole mile-per-gallon, as measured, 
reported, published, or accepted by the U.S. 
Environmental Protection Agency’’; and ‘‘Estimated 
highway fuel economy. The highway fuel economy 
determined in accordance with the highway test 
procedure employed and published by the U.S. 
Environmental Protection Agency as described in 
40 CFR Part 600 and expressed in miles-per-gallon, 
to the nearest whole mile-per-gallon, as measured, 
reported, published, or accepted by the U.S. 
Environmental Protection Agency.’’ 

8 The proposed definition reads: ‘‘Range of fuel 
economy. The range of city, highway, or combined 
fuel economy of the particular new automobile on 
which the label is affixed, as determined in 
accordance with procedures employed by the U.S. 
Environmental Protection Agency as described in 
40 CFR Part 600 and expressed in miles-per-gallon, 
to the nearest whole mile-per-gallon, as measured, 

reported, or accepted by the U.S. Environment 
Protection Agency.’’ 

9



19152 Federal Register / Vol. 74, No. 80 / Tuesday, April 28, 2009 / Proposed Rules 

11 See http://www.fueleconomy.gov/ for a list of 
currently available alternative fueled vehicles. 

12 The FTC’s labeling requirements apply to 
vehicles capable of operating on methanol (or other 
alcohols), ethanol at mixtures of 85 percent or more, 
natural gas, liquefied petroleum gas, hydrogen, 
coal-derived liquid fuels, fuels derived from 
biological materials, and electricity. See 16 CFR 
309.1. 

13 For most vehicles, the FTC Rule requires the 
use of EPA fuel economy data to derive cruising 
ranges. For electric vehicles, however, 

manufacturers must determine cruising ranges 
using Society of Automotive Engineers (‘‘SAE’’) 
Surface Vehicle Recommended Practice SAE 
J1634—1993—05—20, ‘‘Electric Vehicle Energy 
Consumption and Range Test Procedure.’’ 16 CFR 
309.22(a)(2). For non-electric vehicles that are not 
subject to EPA’s fuel economy labeling regulations 
(40 CFR Part 600) (e.g., certain ethanol vehicles), 
the FTC’s Alternative Fuel Vehicle Rule requires 
manufacturers to have competent and reliable 
evidence that substantiates the minimum and 
maximum number of miles the vehicle will travel 
between refueling and recharging. See 16 CFR 
309.22. 

14 Although EPA’s fuel economy labeling 
requirements currently do not apply to ethanol, 
EPA is considering the issue. See 71 FR at 77904- 
05. 

15 As part of these proposed changes related to 
alternative fueled vehicles, the amendments would 
also add definitions to Section 259.1 for 
‘‘alternative fueled vehicle’’ and ‘‘estimated 
cruising range.’’ 

16 We note that nothing prohibits the inclusion 
of model year information in an advertisement. 

generate advertised EPA estimates; and 
3) any appropriate information from the 
Commission’s labeling requirements for 
alternative fuels and alternative fueled 
vehicles (16 CFR Part 309). For example, 
NADA suggested that advertisements for 
dual or flex-fuel vehicles indicate the 
estimated range for each type of fuel. 
NADA believes that such information 
would ‘‘enable consumers to better 
compare vehicles using the same fuel 
and/or technology and to better compare 
new technology and alternative fuel 
vehicles to their gasoline counterparts.’’ 

Discussion: The Commission proposes 
to amend the Guide in two respects 
related to alternative fuel vehicles. First, 
we propose to clarify that the Guide’s 
provisions apply to all fuel types 
covered by EPA’s current fuel economy 
labeling program. Second, we propose 
adding guidance related to advertising 
claims for the cruising range of vehicles 
run by alternative fuels such as 
electricity. 

First, we agree with commenters that 
the FTC’s guidance should cover claims 
related to newer vehicle types and a 
broader range of fuel categories to help 
advertisers avoid making deceptive 
claims in the changing automobile 
market. The amendments, therefore, 
would remove references to ‘‘gasoline’’ 
throughout the Guide (e.g., in the 
definitions for city and highway fuel 
economy) and replace them with 
references to the term ‘‘fuel.’’ The 
proposed amendments would also add a 
definition for ‘‘fuel’’ to the Guide that 
specifically refers to fuels covered under 
EPA’s current labeling requirements, 
namely gasoline, electricity, alcohol, 
and natural gas.11 

Second, the Commission proposes to 
add guidance related to cruising range 
information for alternative fueled 
vehicles, as suggested by NADA. The 
FTC’s Alternative Fueled Vehicle Rule 
(16 CFR Part 309) requires estimated 
cruising range disclosures on labels for 
alternative fuel vehicles such as those 
powered by electricity, natural gas, and 
hydrogen.12 For most alternative fueled 
vehicle types, the Rule also identifies 
specific procedures manufacturers must 
use to calculate those cruising ranges 
(e.g. the FTC’s guidance dual og range thhosesuch as ell gas.cc
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1 The Commission will regard as an express or 
implied fuel economy representation one which a 
reasonable consumer, upon considering the 
representation in the context of the entire 
epdxrrtisemnti, would uneristan as arefering thothe 
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2 For purposes of §259.2(a), the ‘‘city fuel 
economy,’’ the ‘‘highway fuel economy,’’ and the 
‘‘combined fuel economy’’ must be those applicable 
to the specific model type being advertised. Fuel 
economy estimates assigned to model types (see 40 
CFR 600.208-08(a)(2)), should not be used for other 
vehicles in a car line that have different fuel 
economy ratings. For example, if a manufacturer 
has a model named the ‘‘XZA’’ that has fuel 
economy estimates assigned to it and a derivative 
model named the ‘‘Econo-XZA’’ that has separate, 
higher fuel economy estimates assigned to it, these 
higher numbers assigned to the ‘‘Econo-XZA’’ 
cannot be used in advertisements for the ‘‘XZA.’’ 

3 For example, if the representation clearly refers 
only to highway fuel economy, only the ‘‘estimated 
highway fuel economy’’ need be disclosed. 

4 Nothing in this section should be construed as 
prohibiting disclosure of both the city and highway 
estimates. 

5 The Commission will regard the following as 
the minimum disclosure necessary to comply with 
§259.2(a)(2), regardless of the media in which the 
advertisement appears: 

‘‘EPA estimate(s).’’ For video, if the estimated 
mpg appears in the visual, the disclosure must 
appear visually; if the estimated mpg is audio, the 
disclosure must be audio. 

6 For example, an advertisement could not 
promote a vehicle’s fuel economy by comparing the 
vehicle’s estimated highway fuel economy to the 
city estimates of other vehicles in its class. 

7 For example, the Commission regards the 
following as constituting ‘‘substantially more 
prominence:’’ 

For video: If the estimate derived from the non- 
EPA test appears in the visual portion, the 
estimated city, highway, and/or combined mpg 
should appear in numbers twice as large as those 
used for any other estimate, and remain on the 
screen at least as long as any other estimate. 
Alternatively, if the estimate derived from the non- 
EPA test appears in the visual portion, the 
estimated city, highway, and/or combined mpg 
should (1) appear simultaneously and with at least 
equal prominence as the other mileage estimate(s) 
in the visual portion, and (2) be stated in the audio 
portion. Each visual estimated city, highway, and/ 
or combined mpg should be broadcast against a 
solid color background that contrasts easily with 
the color used for the numbers. 

For print: The estimated city, highway, and/or 
combined mpg should appear in clearly legible type 
at least twice as large as that used for any other 
estimate or in type of the same size as such other 
estimate, if it is clearly legible and conspicuously 
circled. The estimated city, highway, and/or 
combined mpg should appear against a solid color, 
contrasting background. They should not appear in 
a footnote unless all references to fuel economy 
appear in a footnote. 

8 For example, the Commission regards the 
following as constituting equal prominence: The 
estimated city, highway, and/or combined mpg 
should be stated, either before or after each 
disclosure of such other estimate at least as audibly 
as such other estimate. 

9 For dynamometer tests any difference between 
the EPA and non-EPA tests must be disclosed. For 
in-use tests, the Commission realizes that it is 
impossible to duplicate the EPA test conditions, 
and that in-use tests may be designed to simulate 
a particular driving situation. It must be clear from 
the context of the advertisement what driving 
situation is being simulated (e.g., cold weather 
driving, highway driving, and heavy load 
conditions). Furthermore, any driving or vehicle 
condition must be disclosed if it is significantly 
different from that which an appreciable number of 
consumers (whose driving condition is being 
simulated) would expect to encounter. 

10 See footnotes 7 and 8 for guidance on 
prominence. 

economy represented in the 
advertisement;2 

(ii) A representation regarding only 
city, only highway, or only combined 
fuel economy, the corresponding EPA 
fuel economy estimate must be 
disclosed;3 

(iii) A general fuel economy claim 
without reference to any estimated fuel 
economy determined pursuant to EPA 
requirements, the estimated city fuel 
economy must be disclosed.4 

(2) That the U.S. Environmental 
Protection Agency is the source of the 
estimated ‘‘city fuel economy,’’ 
‘‘highway fuel economy,’’ and 
‘‘combined fuel economy,’’ and that the 
numbers are estimates.5 

(b) If an advertisement for a new 
automobile cites: 

(1) The ‘‘expected range of fuel 
economy’’ or similar language, the 
advertisement must state with equal 
prominence both the upper and lower 
number of the range, an explanation of 
the meaning of the numbers (i.e., city 
fuel economy range or highway fuel 
economy range or combined fuel 
economy range or any combination of 
the three), and that the U.S. 
Environmental Protection Agency is the 
source of the figures. 

(2) The ‘‘range of estimated fuel 
economy values for the class of new 
automobiles’’ or similar language as a 
basis for comparing the fuel economy of 
two or more automobiles, such 

comparison must be made to the same 
type of range (i.e., city, highway, or 
combined).6 

(c) Fuel economy estimates derived 
from a non-EPA test may be disclosed 
provided that: 

(1) The advertisement also discloses 
the ‘‘estimated city fuel economy,’’ the 
‘‘estimated highway fuel economy,’’ 
and/or the ‘‘estimated combined fuel 
economy’’ as required by §259.2(a), and 
the disclosure required by §259.2(a), 
and gives the ‘‘estimated city fuel 
economy,’’ the ‘‘estimated highway fuel 
economy,’’ and/or the ‘‘estimated 
combined fuel economy’’ figure(s) 
substantially more prominence than any 
other estimate;7 provided, however, for 
any advertising medium in which any 
other estimate is used in the audio, 
equal prominence must be given the 
‘‘city fuel economy,’’ the ‘‘highway fuel 
economy,’’ and/or the ‘‘combined fuel 
economy’’ figure(s);8 

(2) The source of the non-EPA test is 
clearly and conspicuously identified; 

(3) The driving conditions and 
variables simulated by the test which 

differ from those used to measure the 
‘‘estimated city fuel economy,’’ the 
‘‘estimated highway fuel economy,’’ 
and/or the ‘‘estimated combined fuel 
economy’’ and which result in a change 
in fuel economy, are clearly and 
conspicuously disclosed;9 and 

(4) The advertisement clearly and 
conspicuously discloses any 
distinctions in ‘‘vehicle configuration’’ 
and other equipment affecting mileage 
performance (e.g., design or equipment 
differences which distinguish 
subconfigurations as defined by EPA) 
between the automobiles tested in the 
non-EPA test and the EPA tests. 

(d) If an advertisement contains an 
estimated cruising range for an 
alternative fueled vehicle that is not 
determined in accordance with FTC’s 
Labeling Requirements for Alternative 
Fuels and Alternative Fueled Vehicles 
(16 CFR Part 309), the advertisement 
must disclose clearly and 
conspicuously: 

(1) The estimated cruising range 
required on the FTC label (16 CFR Part 
309) with substantially more 
prominence than any other estimate; 
provided, however, for any advertising 
medium in which any other estimate is 
used only in the audio, equal 
prominence must be given the estimated 
cruising range that is required on the 
FTC label;10 

(2) The source of the cruising range 
estimate; and 

(3) Any material differences between 
the method used and the method 
required by the FTC’s labeling 
requirements at 16 CFR 309.22. 

By direction of the Commission. 

Donald S. Clark, 
Secretary. 
[FR Doc. E9–9649 Filed 4–27–09: 8:45 am] 
BILLING CODE 6750–01–S 
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