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The Proposed Consent Order

The proposed consent order is
designed to prevent the illegal concerted
action alleged in the complaint.
Paragraph I1.A prohibits Drs. Berkley
and Cassellius from fixing prices for any
chiropractic goods or services.
Paragraph 11.B prohibits them from: (1)
Engaging in collective negotiations on
behalf of any chiropractors; (2)
orchestrating concerted refusals to deal;
or (3) fixing prices, or any other terms,
on which chiropractors deal. Paragraph
I1.C. prohibits Drs. Berkley and
Cassellius from encouraging, advising,
or pressuring any person to engage in
any action that would be prohibited if
the person were subject to the order.

Paragraph Il. includes a proviso
allowing Drs. Berkley and Cassellius to
engage in conduct (including
collectively determining reimbursement
and other terms of contracts with
payers) that is reasonably necessary to
operate (a) any ‘“‘qualified risk-sharing
joint arrangement,” or, provided Drs.
Berkley and Cassellius have complied
with the order’s prior notification
requirements, (b) any “qualified
clinically integrated joint arrangement.”

For the purposes of the order, a
“qualified risk-sharing joint
arrangement’” must satisfy three
conditions. First, all physicians
participating in the arrangement must
share substantial financial risk from
their participation in the arrangement.
The order lists ways in which
physicians might share financial risk,
tracking the types of financial risk
sharing set forth in the Statements of
Antitrust Enforcement Policy in Health
Care, Statement 8 on Physician Network
Joint Ventures issued jointly by the FTC
and the Department of Justice on August
28, 1996 (4 Trade Reg. Rep. (CCH)
913,153 at 20,814). For example,
physician participants can agree to
provide services to a health plan at a
“‘capitated”’ rate (a fixed payment per
enrollee regardless of the amount of
services provided to an enrollee).
Second, any agreement on prices or
terms of reimbursement entered into by
the arrangement must be reasonably
necessary to obtain significant
efficiencies through the joint
arrangement. For example, a joint
arrangement for billing services alone
would not be sufficient, because the
agreement on prices would not be
necessary to achieve the benefits of the
billing services. Third, the arrangement
must be non-exclusive, i.e., physicians
can also deal with payers individually
or through other arrangements.

For purposes of the order, a “‘qualified
clinically integrated joint arrangement”

is one in which physicians undertake
cooperative activities to achieve
efficiencies in the delivery of clinical
services without necessarily sharing
substantial financial risk. The
cooperation may include: (1)
Establishing mechanisms to monitor
and control utilization of health care
services that are designed to control
costs and assure quality of care; (2)
selectively choosing network physicians
who are likely to further these efficiency
objectives; and (3) the significant
investment of capital, both monetary
and human, in the necessary
infrastructure and capability to realize
the claimed efficiencies. Id. at 20,817.

In order for a qualified clinically
integrated joint arrangement formed by
Drs. Berkley and Cassellius to fall
within the proviso, they must comply
with the order’s requirements for prior
notification. The prior notification
mechanism will allow the Commission
to evaluate a specific proposed
arrangement and assess its likely
competitive impact. This requirement
will help guard against the recurrence of
acts and practices that have restrained
competition and consumer choice.

Paragraph Ill. requires that Drs.
Berkley and Cassellius distribute a
notification letter and copies of the
complaint and order to all current and
future agents, representatives, and
employees whose activities are affected
by the order, or who have
responsibilities with respect to the
subject matter of the order. Paragraph
IV. requires that Drs. Berkley and
Cassellius notify the Commission of any
change in their employment and would
require them to provide copies of the
complaint and consent order to any new
employer for which their new duties
and responsibilities are subject to any
provisions in the order.

Paragraph V. requires that Drs.
Berkley and Cassellius distribute a copy
of the complaint and order to each payer
or provider who, at any time since
January 1, 1997, has communicated any
desire, willingness, or interest in
contracting for chiropractic goods and
services with either of them.

Paragraphs VI. and VII. consist of
standard Commission reporting and
compliance procedures. Finally,
Paragraph VIII. contains a standard
twenty year “‘sunset” provision under






