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1 Section 604(e) of the FCRA requires that any 
consumer reporting agency that provides 
prescreened lists to marketers shall maintain a 
notification system through which consumers may 
choose to have their names and addresses excluded 
from such lists. That section also requires that 
consumer reporting agencies that compile and 
maintain files on consumers on a nationwide basis 
establish a joint notification system. The 
nationwide consumer reporting agencies have done 
so, and the current telephone number for the joint 
notification system is 1–888–5–OPT–OUT (1–888–
567–8688).

2 The notice of proposed rulemaking and 
proposed Rule were published in the Federal 
Register on October 1, 2004. 69 FR 58861.

3 The public comments relating to this 
rulemaking may be viewed at http://www.ftc.gov/
os/comments/prescreenedoptout/index.htm. 
Citations to comments filed in this proceeding are 
made to the name of the organization (if any) or the 
last name of the commenter, and the comment 
number of record.

4 These included the Consumer Data Industry 
Association (‘‘CDIA’’) (the trade association that 
represents the nationwide consumer reporting 
agencies and a variety of other consumer reporting 
agencies), America’s Community Bankers, 
American Bankers Association, American Council 
of Life Insurers, American Financial Services 
Association, the Coalition to Implement the FACT 
Act (representing trade associations and companies 
that furnish, use, collect, and disclose consumer 
information), Consumer Bankers Association, Credit 
Union National Association, Florida Association of 
Mortgage Brokers, Independent Community 
Bankers of America, Michigan Credit Union League, 
Mortgage Bankers Association, National Association 
of Federal Credit Unions, National Independent 
Automobile Dealers Association, National Retail 
Federation, Pennsylvania Credit Union Association, 
and Property Casualty Insurers Association of 
America.

5 These included financial institutions, such as 
Bank of America Corporation, Countrywide Home 
Loans, MasterCard International Incorporated, 
MBNA America Bank, N.A., Navy Federal Credit 
Union, Union Federal Bank, and Visa U.S.A. Inc.; 
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24 The Commission also notes that, in addition to 
meeting the ‘‘simple and easy to understand’’ 
definition set forth by the Rule, prescreen opt-out 
notices must continue to meet the ‘‘clear and 
conspicuous’’ standard required by the FCRA. One 
recent case from the Court of Appeals for the 
Seventh Circuit noted that, in determining whether 
a prescreen notice is ‘‘clear and conspicuous,’’ 
factors to be considered are: ‘‘the location of the 
notice within the document, the type size used 
within the notice as well as the type size in 
comparison to the rest of the document * * * 
whether the notice is set off in any other way—
spacing, font style, all capitals, etc.’’ Cole v. U.S. 
Capital, Inc., 389 F.3d 719, 731 (7th Cir. 2004). The 
court concluded, ‘‘In short, there must be something 
about the way the notice is presented in the 
document such that the consumer’s attention will 
be drawn to it.’’ Id. Thus, the ‘‘simple and easy to 
understand’’ standard overlaps to some extent with 
the ‘‘clear and conspicuous’’ standard.

25 See, e.g., Comment, Commerce Bancshares, Inc. 
#OL–100045; Comment, Credit Union National 
Association #000003; Comment, Mortgage Bankers 

Association #OL–100036; Comment, National 
Association of Federal Credit Unions #OL–100020; 
Comment, National Consumers League, et al. #OL–Cs #OLCapital, Inc
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American Holdings #000004; Comment, Juniper 
Financial Corp. #000009; Comment, MasterCard 
International #000012; Comment, Visa U.S.A. Inc. 
#000005; Comment, Wachovia Corporation #OL–
100017.

30 See, e.g., Comment, Juniper Financial Corp. 
#000009; Comment, MasterCard International 
#000012; Comment, Wachovia Corporation #OL–
100017.

31 See 12 CFR 226.5a.
32 Comment, Visa U.S.A. Inc. #000005.

33 See, e.g., Comment, Wilmer Cutler Pickering 
Hale and Dorr LLP #OL–100046. (For a discussion 
of the consumer survey, see 69 FR 58861, 58864.)

34 The study used standard consumer testing 
methodology and consisted of an initial exposure, 
in which the test instrument was presented to the 
consumer and then removed from view, and a 
forced exposure, in which the consumer’s attention 
was focused on specific information in the test 
instrument. See Manoj Hastak, Ph.D., The 
Effectiveness of ‘‘Opt-Out’’ Disclosures in Pre-
Screened Credit Card Offers, at 3–4, located at http:/
/www.ftc.gov/reports/prescreen/
040927optoutdiscprecreenrpt.pdf. In the view of the 
Commission’s consumer research expert consultant, 
the initial exposure was designed to simulate 
‘‘fairly natural viewing conditions.’’ Id. at 4. The 
FRB Prescreen Report indicates that, for most of 
those consumers who actually open and review 
prescreened solicitations, this approach may indeed 
approximate real-world conditions. In a nationwide 
survey of consumers, the FRB found that 56% of 
consumers throw prescreened solicitations away 
without opening them, 34% merely ‘‘glance’’ at 
them, and the remaining 10% read them closely. 
See FRB Prescreen Report at 32. The initial 
exposure may have simulated the experience of 
consumers who glance at prescreened solicitations 
but do not examine them closely, that is, the 
experience of most consumers who actually open 
prescreened solicitations.

35 The Commission has long recognized that 
methodological perfection is not required before a 
consumer survey can be probative and reliable; 
rather, imperfections in methodology affect the 
weight that is given to the survey. See, e.g., In re 
Stouffer Foods Corp., 118 F.T.C. 746, 799 (1994); In 
re Bristol-Meyers Co., 85 F.T.C. 688, 743–44 (1975).

36 See 69 FR 58861, 58864. In addition, although 
there was not a statistical difference between the 
improved and layered versions in the 
communication of the opt-out right, the layered 
version was more effective in the initial ‘‘natural’’ 
exposure (as compared to the second ‘‘forced’’ 
exposure) at communicating how to exercise that 
right.

37 The results reported in the FRB Prescreen 
Report indicate that a layered notice may be a very 
effective means to ensure that consumers who open 
prescreened solicitations will see the prescreen 
disclosure. As noted, supra note 34, the FRB 
Prescreen Report found that 56% of consumers 
throw prescreened solicitations away without 
opening them, 10% of consumers open the 
solicitations and examine them, and the remainder 
(34%) open the solicitations and ‘‘glance’’ at them. 
Id. Those consumers who immediately throw the 
solicitation away are not likely to see the notice 
wherever it is located; those who examine the 
solicitation closely might see any disclosure, even 
one on the back of the page or in fine print; but 
those consumers who ‘‘glance’’ at the solicitation 
may be more likely to see a prescreen disclosure 
located on the first page of the principal 
promotional document that is printed in a 
noticeable type size and set apart from other text 
on the page. Thus, a layered notice seems more 
likely to be seen by the majority of consumers who 
open prescreened solicitations.

38 See, e.g., Comment, American Financial 
Services Association #OL–100038; Comment, 
Discover Bank #OL–100016.

commenters stated that the Commission 
was improperly specifying a definition 
of the clear and conspicuous standard 
contained in section 615(d) of the 
FCRA, including imposing a 
prominence requirement.30 These 
commenters argued that Congress did 
not intend this disclosure to be more 
prominent than other disclosures 
required by law, such as the so-called 
‘‘Schumer box,’’31 or that any one 
element of the disclosure be more 
prominent than another. One 
commenter opined that the layered 
notice was actually two notices and 
therefore was contrary to the language 
in section 615(d) of the FCRA requiring 
‘‘a clear and conspicuous statement.’’32

The Commission has considered these 
comments and has decided to retain the 
layered notice approach in the final 
Rule. The FACT Act requires that the 
notice be ‘‘presented in a format and in 
such type size and manner as to be 
simple and easy to understand, as 
established by the Commission.’’ 
(Emphasis added). Thus, the plain 
language of the statute provides that 
‘‘simple and easy to understand’’ 
encompasses presentation of the notice. 
The Commission has concluded that the 
layered notice is an appropriate and 
effective means of achieving this goal, 
and that nothing in the FACT Act or the 
FCRA prohibits the use of a layered 
notice approach. 

Under section 615(d) of the FCRA, the 
prescreen disclosure must be clear and 
conspicuous. Section 213(a) of the 
FACT Act imposed the additional 
requirement that the disclosure be 
‘‘simple and easy to understand.’’ 
Therefore, the statutory scheme 
establishes a different standard for the 
prescreen disclosure than it imposes on 
other disclosures that must only be clear 
and conspicuous. There is no evidence 
in the record that the layered notice 
required by this Rule will compromise 
the communication of other required 
disclosures in prescreened solicitations. 

Some commenters stated that, even if 
the Commission has authority to require 
a layered notice, it was improper for the 
Commission to rely upon the consumer 
survey that the Commission undertook 
as part of developing the proposed Rule 
as support for the layered notice 

requirement. These commenters 
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48 See also FRB Prescreen Report at 28–36 
(discussing the benefits of receiving prescreened 
offers).

49 See also FRB Prescreen Report at 37–46 
(discussing the costs of receiving prescreened 
offers).

50 See, e.g., Funkhouser, An Empirical Study of 
Consumers’ Sensitivity to the Wording of 
Affirmative Disclosure Messages, 3 J. Pub. Pol. & 
Mktg. at 31, 33 (finding that ‘‘information must be 
presented simply and straightforwardly,’’ and 
‘‘affirmative disclosures should say exactly what 
they are intended to mean.’’) (Emphasis in the 
original).

51 The colloquy between Representatives Bachus 
and Kanjorski cited by some commenters refers to 
this public awareness campaign as a vehicle for 
informing consumers of the benefits and 
consequences of opting out. See 149 Cong. Rec. 
H12,218–19 (daily ed. Nov. 21, 2003) (‘‘Mr. 
KANJORSKI. Mr. Speaker, does the gentleman share 
with me the understanding that the FTC’s public 
awareness campaign is to be designed to increase 
public awareness, not only of the right to opt out 
of receiving prescreened solicitations, but also of 
the benefits and consequences of opting out? Mr. 
BACHUS. Mr. Speaker, yes, I share that 
understanding.’’).

52 See, e.g., Comment, National Consumers 
League, et al. #OL–100011. See also Comment, 
Privacy Rights Clearinghouse #OL–100015 
(commenting that the long notice type size 
requirement was too small).

53 See, e.g., Comment, Boeing Employees’ Credit 
Union #000020; Comment, Michigan Credit Union 
League #OL–100030; Comment, Mortgage Bankers 
Association #OL–100036; Comment, National 
Independent Automobile Dealers Association #OL–
100021; Comment, Union Federal Bank #OL–
100044.

54 See, e.g., Comment, Credit Union National 
Association #000003; Comment, Navy Federal 
Credit Union #000006.

55 See, e.g., Comment, Coalition to Implement the 
FACT Act #OL–100042; Comment, Consumer 
Bankers Association #OL–100028; Comment, 
TransUnion LLC #000022.

56 See, e.g., Comment, Countrywide #000010.

57 See, e.g., Comment, Credit Union National 
Association #000003; Comment, Countrywide 
#000010; Comment, Progressive #OL–100010.

58 See, e.g., Comment, Countrywide #000010; 
Comment, National Independent Automobile 
Dealers Association #OL–100021; Comment, 
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86 See, e.g., Comment, ChoicePoint Precision 
Marketing, Inc. #OL–100025; Comment, Wilmer 
Cutler Pickering Hale and Dorr LLP #OL–100046.

87 See, e.g., Comment, Credit Union National 
Association #000003; Comment, National 
Independent Automobile Dealers Association #OL–
100021.

88 See, e.g., Comment, ChoicePoint Precision 
Marketing, Inc. #OL–100025; Comment, Wilmer 
Cutler Pickering Hale and Dorr LLP #OL–100046.

89 These numbers represent size standards for 
most entities in the industries mentioned above. A 
list of the SBA’s size standards for all industries can 

be found at http://www.sba.gov/size/
indextableofsize.html.

90 See, e.g., Comment, ChoicePoint Precision 
Marketing, Inc. #OL–100025; Comment, Wilmer 
Cutler Pickering Hale and Dorr LLP #OL–100046.

notice requirement may be difficult for 
some small businesses.86

The Commission continues to believe 
that a precise estimate of the number of 
small entities that fall under the Rule is 
not currently feasible. However, based 
on the comments received and the 
Commission’s own experience and 
knowledge of industry practices, the 
Commission also continues to believe 
that the cost and burden to small 
business entities of complying with the 
Rule is minimal and that the final Rule 
will not have a significant impact on a 
substantial number of small entities. 
Accordingly, this document serves as 
notice to the Small Business 
Administration of the agency’s 
certification of no effect. Nonetheless, 
the Commission has decided to publish 
a Final Regulatory Flexibility Analysis 
with this final Rule. Therefore, the 
Commission has prepared the following 
analysis: 

A. Need for and Objectives of the Rule 

Section 213 of the FACT Act directs 
the FTC to adopt a rule to improve the 
required notice to consumers regarding 
their right to opt out of prescreened 
solicitations for credit or insurance. In 
this action, the FTC promulgates a final 
Rule that would implement this 
requirement of the FACT Act. The Rule 
is authorized by and based upon section 
213 of the FACT Act. 

B. Significant Issues Received by Public 
Comment 

The Commission received a few 
comments in response to its IRFA. Some 
commenters, in particular, trade 
associations representing small 
businesses, were primarily concerned 
about the time allowed for compliance 
with the Rule. These commenters 
asserted that small businesses, which 
have more limited resources than larger 
marketers, needed more than the 
proposed 60 days to comply with the 
Rule. The commenters suggested an 
effective date ranging from 120 days to 
6 months from the date the final Rule is 
issued.87 The final Rule changes the 
effective date to August 1, 2005. 
Therefore, small businesses, as well as 
other entities, should have sufficient 
time to comply.

Other commenters suggested that the 
layered notice requirement may be 

difficult for some small entities.88 Some 
of these comments noted that small 
entities often have one-page 
solicitations, and that the layered notice 
would likely require them to increase 
the length of their marketing materials, 
at great expense. As an alternative, these 
commenters suggested that a one-part 
notice, rather than the layered notice, 
should be permitted. The Commission 
has considered these comments, but 
does not believe that the layered notice 
requirement is overly burdensome for 
small businesses. The Commission has 
clarified in the statement of basis and 
purpose that accompanies the final Rule 
that both parts of the layered notice may 
appear in a single page solicitation, 
obviating the need for an additional 
page or document. Even on a single page 
solicitation, the layered format 
contributes to a notice that is simple 
and easy to understand. The Rule also 
allows companies flexibility as to the 
precise formatting and language of the 
notices. The Commission considers this 
flexibility sufficient to allow all entities, 
including small entities, to determine an 
appropriate means of complying with 
the Rule within the framework of their 
own solicitations.

C. Small Entities To Which the Rule Will 
Apply 

As described above, the Rule applies 
to any entity, including small entities, 
that makes prescreened offers of credit 
or insurance. The Commission has been 
unable to ascertain a precise estimate of 
the number of small entities that are 
creditors or insurers, and received no 
specific comments to the IRFA that 
allow it to determine the precise 
number of small entities that will be 
affected. Entities potentially covered by 
the Rule include any entity that extends 
credit or insurance, including insurance 
companies, retailers, department stores, 
and banking institutions, if they are 
engaging in prescreened offers of credit. 
For these kinds of entities, the Small 
Business Administration defines small 
business to include, in general, a 
business whose annual receipts do not 
exceed $6 million in total receipts for 
insurance companies and retailers, and 
$23 million in total receipts for 
department stores. For banking 
institutions, the Small Business 
Administration defines small business 
to include entities whose total assets do 
not exceed $150 million.89

However, not all businesses that 
extend credit or insurance are required 
to comply with the Rule. Rather, only 
such entities that make prescreened 
solicitations will be subject to the Rule’s 
requirements. Although the number of 
small businesses that offer credit or 
insurance is large, the Commission 
believes that only a small number of 
those businesses engage in prescreened 
solicitations. The Commission believes 
that many small businesses find it more 
cost effective to engage in other forms of 
solicitation, including point-of-sale 
solicitations and/or solicitations of 
existing customers. 

D. Projected Reporting, Recordkeeping, 
and Other Compliance Requirements 

Under the final Rule, any entity 
making a prescreened offer of credit or 
insurance will be required to provide 
recipients of the offer with a disclosure 
regarding their right to opt out of such 
offers. (There are no filing or 
recordkeeping requirements in the 
Rule.) These disclosures are to be in a 
form that is simple and easy to 
understand. As noted in the Paperwork 
Reduction Act analysis above, the 
estimated time to revise the notice and 
re-format solicitations is approximately 
8 hours (one business day), and the total 
cost for all entities to comply with this 
Rule is between $1,157,894 and 
$1,213,329. 

E. Steps Taken To Minimize Significant 
Economic Impact of the Rule on Small 
Entities 

The Commission considered whether 
any significant alternatives, consistent 
with the purposes of the FACT Act, 
could further minimize the Rule’s 
impact on small entities. The FTC asked 
for comment on this issue. Some 
commenters suggested that the layered 
notice requirement may be difficult for 
small businesses, and that a single 
one busi
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91 See, e.g., Comment, Credit Union National 
Association #000003; Comment, National 
Independent Automobile Dealers Association #OL
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(b) Purpose. The purpose of this part 
is to comply with sections 607(d), 
609(c), 609(d), 612(a), and 615(d) of the 
Fair Credit Reporting Act, as amended 
by the Fair and Accurate Credit 

Transactions Act of 2003, and Section 
211 of the Fair and Accurate Credit 
Transactions Act of 2003.
� 3. Add Appendix A to Part 698 as 
follows:

Appendix A to Part 698—Model 
Prescreen Opt-Out Notices 

In order to comply with part 642 of this 
title, the following model notices may be 
used:
BILLING CODE 6750–01–P

VerDate jul<14>2003 17:38 Jan 28, 2005 Jkt 205001 PO 00000 Frm 00013 Fmt 4701 Sfmt 4700 E:\FR\FM\31JAR5.SGM 31JAR5
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(a) English language model notice. (1) 
Short notice.

VerDate jul<14>2003 17:38 Jan 28, 2005 Jkt 205001 PO 00000 Frm 00014 Fmt 4701 Sfmt 4725 E:\FR\FM\31JAR5.SGM 31JAR5 E
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(2) Long notice.

VerDate jul<14>2003 17:38 Jan 28, 2005 Jkt 205001 PO 00000 Frm 00015 Fmt 4701 Sfmt 4725 E:\FR\FM\31JAR5.SGM 31JAR5 E
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(2) Long notice.

By direction of the Commission. 
Donald S. Clark, 
Secretary.
[FR Doc. 05–1678 Filed 1–28–05; 8:45 am] 
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