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1 Section 811 is part of Subtitle B of Title VIII 
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though all applicable terms’’ of the FTC Act were 
incorporated into and made a part of Subtitle B. 

42 U.S.C. 17303. 
7 Section 814(a) of Subtitle B provides that — 

‘‘[i]n addition to any penalty applicable’’ under the 
FTC Act — ‘‘any supplier that violates [S]ection 811 
or 812 shall be punishable by a civil penalty of not 
more than $1,000,000.’’ Further, Section 814(c) 
provides that each day of a continuing violation 
shall be considered a separate violation. 

42 U.S.C. 17304. 
8 Section 815(a) provides that nothing in Subtitle 

B ‘‘limits or affects’’ Commission authority ‘‘to 
bring an enforcement action or take any other 
measure’’ under the FTC Act or ‘‘any other 
provision of law.’’ Section 815(b) provides that 
‘‘[n]othing in [Subtitle B] shall be construed to 
modify, impair, or supersede the operation’’ of: (1) 
any of the antitrust laws (as defined in Section 1(a) 
of the Clayton Act, 15 U.S.C. 12(a)), or (2) Section 
5 of the FTC Act ‘‘to the extent that . . . [S]ection 
5 applies to unfair methods of competition.’’ 
Section 815(c) provides that nothing in Subtitle B 
‘‘preempts any State law.’’ 42 U.S.C. 17305. 

9 FTC, Prohibitions On Market Manipulation and 
False Information in Subtitle B of the Energy 
Independence and Security Act of 2007, 73 FR 
1Tf
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13 (asserting that the FTC should require a specific 
intent to affect market prices); MFA at 6, 23-25 
(arguing that the Commission should include a 
‘‘specific intent to create an artificial price’’ 
standard to ensure protection of legitimate 
commercial conduct); CAPP at 3 (recommending 
that the FTC adopt the intent standard set out in 
the CEA); API at 28-29 (arguing that the legislative 
history of EISA supports inclusion of a scienter 
standard); Sutherland at 7 (encouraging the 
Commission to follow CEA by requiring proof of 
specific intent). Cf. PMAA at 4-5 (‘‘‘[T]he focus is 
on practices that intentionally, willfully or 
recklessly cause distortion in the market.’’’). But 
see, e.g., Flint Hills at 16 (asserting that the 
Commission should apply the same standard of 
intent under the FTC’s existing authority to address 
fraud and deception). One commenter counsels the 
Commission against adopting an intent 
requirement. NPGA at 5 (arguing that proof of intent 
creates an ‘‘impossible burden of proof,’’ which will 
‘‘ultimately waste the Commission’s resources and 
contribute little to the efficiency of the markets or 
the wellbeing of consumers’’). 

34 Several commenters support, as an element of 
a Section 811 rule violation, a showing of a price 
effect. See, e.g., API at 23, 31-32 (stating that, as a 
prerequisite to finding liability, the FTC should 
require a showing that manipulative conduct 
caused the market price to deviate materially from 
the price that would have existed but for the 
deception or fraud). See also ISDA at 15; Muris at 
9; CFDR at 4; Sutherland at 7. But see USDOJ 
(‘‘Certainly, there should be no requirement that 
one succeed in moving prices . . . the only 
requirement should be an attempt to do so . . . 
whether successful or not.’’); NPGA at 5 (arguing 
that the FTC should focus ‘‘on practices that are not 
a reaction to market forces’’). 

35 See generally ABA at 6-9 (stating that the 
antitrust laws should be the guide for determining 
when unilateral supply decisions should be lawful 
or when firms may be required to provide 
anTuld6i1h a or ning lache Fiese 
cGcsuc3ce th when firms msD
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authority Congress previously gave the [FERC] . . . 
which in turn was based on the statutory authority 
of the [SEC]’’). See also Muris at 2 (arguing that ‘‘the 
statutory language and the legislative history point 
to the SEC, FERC, and CFTC as relevant regulatory 
models’’); MFA at 19-20 (acknowledging that the 
provisions of Section 811 were modeled after 
Section 10(b) of the SEA, but also taking the 
position that the Commission should not follow its 
statutory precedent). Cf. API at 18 (arguing that 
EISA does not require the Commission to follow the 
SEC model in every respect, despite an 
acknowledgment that Section 811 was modeled 
after the SEA). 

55 See 15 U.S.C. 717c-1; 16 U.S.C. 824v; FERC, 
Prohibition of Energy Market Manipulation, 71 FR 
4244, 4246 (Jan. 19, 2006). 

56 17 CFR 240.10b-5. 
57 Energy Emergency Consumer Protection Act of 

2005, S.1735, 109th Cong. (2005). In these remarks, 
Senator Maria Cantwell stated that the market 
manipulation provisions in that bill would ensure 
‘‘the same kind of anti-manipulation and 
transparency rules as those with which electricity 
and natural gas industries must comply [under the 
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are not useful precedents for a Section 811 rule); 
ISDA at 12 (‘‘Securities precedent is not 
illuminating with respect to how to develop a rule 
to prosecute manipulation in wholesale, physical 
Petroleum Products markets because there are 
substantial differences between the market 
frameworks.’’). See also API at 19-20, 30; CAPP at 
2-3. 
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99 See, e.g., MFA at 2 n.2 (encouraging the 
Commission to define the term ‘‘petroleum 
distillate’’); API at 23 n.42 (proposing that the 
definition of ‘‘petroleum distillates’’ include diesel, 
kerosene, jet fuel, and home heating oil); ISDA at 
19 (proposing that the definition of ‘‘petroleum 
distillates’’ include diesel, home heating oil, and jet 
fuel). 

100 See, e.g., CFDR at 3 n.1; PMAA at 4-5. 
101 API at 24-25. See also PMAA at 4-5 (urging 

the Commission to exclude activities that occur at 
the terminal rack level). 

102 (http://www.eia.doe.gov/glossary/ 
glossary_w.htm). 

103 (http://dictionary.reference.com/browse/ 
wholesale). 

104 See, e.g., Dennis v. United States, 384 U.S. 
855, 861 (1966) (noting that fraud within the 
meaning of a statute need not be confined to the 
common law definition of fraud: any false 
statement, misrepresentation or deceit may suffice). 

105 TSC Indus., Inc. v. Northway, Inc., 426 U.S. 
438 (1976) sets forth the ‘‘total mix’’ or ‘‘substantial 
likelihood’’ test of materiality: a substantial 

likelihood that the disclosure of the omitted fact 
would have been viewed by a reasonable investor 
as having significantly altered the total mix of 
information made available. Accord Basic, Inc. v. 
Levinson, 485 U.S. 224, 231-2 (1988) (adopting TSC 
Indus. test for materiality in Section 10(b) and Rule 
10b-5 context). 

106 Basic, Inc. 485 U.S. at 234. 
107 Id. at 238. 
108 See Folger Adam Co. v. PMI Indus., Inc., 938 

F.2d 1529, 1534 (2d Cir. 1991), cert. denied, 502 
U.S. 983 (1991). 

109 API at 50; Plains at 4; PMAA at 7 (urging the 
Commission to prohibit the dissemination of false 
or misleading information made with the intent to 
defraud). 

110 Congress recognized the importance of 
truthful reporting by adopting Section 812 of EISA, 
which prohibits false reporting to the government. 
42 U.S.C. 17302. See Platts at 2 (‘‘Confidence in 
price discovery processes is vital for market 
participants, regulators and the public alike . . . .’’). 

specifically define the term ‘‘petroleum 
distillates’’ more precisely.99 

5. Section 317.2(e): ‘‘Wholesale’’ 
As previously noted, the proposed 

Rule prohibits the use or employment of 
a manipulative or deceptive device or 
contrivance in connection with the 
wholesale purchase or sale of 
enumerated petroleum products — 
crude oil, gasoline, and petroleum 
distillates. The proposed Rule defines 
the term ‘‘wholesale’’ to mean: 
‘‘purchases or sales at the terminal rack 
level or upstream of the terminal rack 
level. Transactions conducted at 
wholesale do not include retail gasoline 
sales to consumers.’’ 

This definition is intended to make it 
clear that the proposed Rule would 
apply to any conduct that directly or 
indirectly affects market prices of an 
enumerated petroleum product at the 
terminal rack level or upstream of the 
terminal rack level.100 The proposed 
definition of ‘‘wholesale’’ also makes 
explicit that the proposed Rule does not 
apply to ordinary sales of gasoline or 
other covered products to consumers at 
gasoline stations or other retail 
establishments. 

The Commission disagrees with 
commenters that define wholesale to 
exclude transactions at the terminal rack 
level. API, for example, asserts that 
wholesale transactions should not 
include terminal rack transactions, 
Dealer Tankwagon sales to dealers, and 
other terminal-level sales.101 The 
Department of Energy’s Energy 
Information Administration (‘‘EIA’’), 
however, defines a ‘‘wholesale price’’ to 
include rack prices.102 Moreover, a 
common definition of ‘‘wholesale’’ is 
‘‘the sale of goods in quantity, as to 
retailers or jobbers, for resale.’’103 
Accordingly, the Commission believes it 
is appropriate for the proposed Rule to 
cover transactions at the terminal level. 

D. Section 317.3: Prohibited Practices 
The Commission intends its proposed 

Rule to prohibit manipulative or 
deceptive conduct in connection with 
the purchase or sale of crude oil, 

gasoline, or petroleum distillates at 
wholesale. Specifically, Section 317.3 
states: 

It shall be unlawful for any 
person, directly or indirectly, in 
connection with the purchase or 
sale of crude oil, gasoline, or 
petroleum distillates at wholesale, 

(a) To use or employ any device, 
scheme, or artifice to defraud, 

(b) To make any untrue statement 
of a material fact or to omit to state 
a material fact necessary in order to 
make the statements made, in the 
light of the circumstances under 
which they were made, not 
misleading, or 

(c) To engage in any act, practice, 
or course of business that operates 
or would operate as a fraud or 
deceit upon any person. 

1. Section 317.3(a): Device, scheme, or 
artifice to defraud 

Section 317.3(a) prohibits the use or 
employment of any ‘‘device, scheme, or 
artifice to defraud.’’ As noted before, 
this language is derived from SEA 
Section 10(b) and SEC Rule 10b-5. It is 
intended to be a broad anti-fraud 
provision that will enable the 
Commission to police all forms of fraud 
and manipulation that affect wholesale 
petroleum markets. At the same time, 
the term ‘‘fraud’’ is not intended to 
cover every act that happens to affect a 
wholesale market for petroleum. Rather, 
as discussed in greater detail in the 
required elements section of this NPRM, 
it covers intentional acts that obstruct or 
impair wholesale petroleum markets.104 
Determining whether specific conduct 
constitutes fraud is a question of fact 
that requires a case-by-case 
determination in light of all the 
circumstances. 

2. Section 317.3(b): False material facts 
and omissions of material fact 

Section 317.3(b) of the proposed Rule 
prohibits covered entities from 
misrepresenting, and in some instances 
omitting, material information in a 
wholesale petroleum market. Consistent 
with securities law, a fact is material if 
there is a substantial likelihood that a 
reasonable market participant would 

‘‘



48327 Federal Register / Vol. 73, No. 161 / Tuesday, August 19, 2008 / Proposed Rules 

111 Based on securities law precedent, the 
relevant time period for determining materiality is 
at the time of the statement or omission, and not 
in hindsight. See Ganino v. Citizens Utils. Co., 228 
F.3d 154, 165 (2d Cir. 2000). 

112 71 FR at 4252. 
113 See id. 
114 Id. 
115 Id. 

116 Several commenters state that a firm’s supply 
decisions could be considered manipulative or 
deceptive, but only under limited circumstances. 
For example, IER recommends that the Commission 
reach supply decisions only if they are fraudulent, 
but it does not recommend new rules. IER at 4. 
Sutherland asserts that the only circumstance in 
which a firm’s market supply decisions could be 
considered manipulative is if there is evidence of 
both ‘‘a specific intent to manipulate a properly 
defined market [which the Commission can 
properly define, ‘‘given its long experience under 
the antitrust laws.’’] and the power to do so.’’ 
Sutherland at 5 & n.9. Likewise, ISDA states that a 
rule should reach only supply decisions involving 
intentional deceptive or anticompetitive conduct 
resulting in manipulated prices. ISDA at 17. 

By contrast, many commenters oppose any 
attempt to regulate supply decisions. ABA, Flint 
Hills, and API contend that regulation of supply 
decisions should be beyond the authority of Section 
811. ABA at 6-7; API at 47. See also Flint Hills at 
19 (‘‘The idea that the Commission can regulate 
business decisions about how much petroleum to 
sell, to whom to sell it, and at what price is 
misguided and potentially dangerous.’’
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(4th Cir. 2003) (collecting Court of Appeals cases). 
Note, however, the Supreme Court has reserved the 
question whether reckless behavior is, in fact, 
sufficient for civil liability under SEA Section 10(b) 
and Rule 10b-5. See Tellabs. Inc., 127 S. Ct. at 2507 
n.3. 

131 Sundstrand Corp. v. Sun Chemical Corp., 553 
F. 2d 1033, 1045 (7th Cir. 1977), cert. denied, 434 
U.S. 875 (1977) (quoting Franke v. Midwestern 
Oklahoma Development Authority, CCH Fed. Sec. 
L. Rep. [*] 95,786 at 90,850 (W.D. Okl. 1976)). 

132 SEC v. Steadman, 967 F.2d 636, 641-42 (D.C. 
Cir. 1992) (citingSundstrand Corp., 553 F.2d at 
1045). 

133 42 U.S.C. 17301. See SEC v. Zanford, 535 U.S. 
813, 820 (2002); Superintendent of Ins. of State of 
N.Y. v. Bankers Life & Cas. Co., 404 U.S. 6, 12-13 
(1971) (holding that the ‘‘in connection with’’ 
requirement was met because the plaintiff had 

‘‘suffered an injury as a result of deceptive practices 
touching its sale of securities.’’). See also Merrill 
Lynch, Pierce, Fenner & Smith, Inc. v. Dabit, 547 
U.S. 71, 85 (2006) (‘‘Moreover, when this court has 
sought to give meaning to the phrase [‘in 
connection with’] in the context of [Section] 10(b) 
and Rule 10b-5, it has espoused a broad 
interpretation.’’). 

134 See Zanford, 535 U.S. at 820. 
135 CAPP at 4. Other commenters raise questions 

that relate more to wholesale purchase and sale 
transactions. See, e.g. API at 26-27 (asserting that 
Section 811 should not apply to over-the-counter 
derivatives contracts); Hess at 10-11 (arguing that 
futures and over-the-counter markets should not be 
regulated by the Commission); ISDA at 5 (stating 
that a Commission market manipulation rule 
should not apply to futures transactions); PMAA at 
4-5 (arguing that regulations should not apply to 
‘‘participants or activities’’ that occur below the 
rack). 

136 API at 25 (asserting that ‘‘Section 811 . . . 
should not apply to supply decisions that are 
unconnected to [wholesale petroleum 
transactions]’’). API lists various supply decisions 
it does not believe should be covered under the ‘‘in 
connection with’’ requirement, including: ‘‘refining 
decisions, facility maintenance and upgrades, [and] 
the management of inventory levels.’’ API at 25-26. 

137 MFA at 6-12; CFDR at 6 n.4; Hess at 12 n.10; 
CFTC at 1-2; API at 3, 26-27; ISDA at 5 n.9. These 
comments are addressed above in Section II.B. 

138 The enabling statute is clear: ‘‘It is unlawful 
. . . to use or employ . . . any manipulative or 
deceptive device or contrivance.’’ 42 U.S.C. 17301. 

139 Not requiring proof of effects as an element 
is consistent with precedent established under SEC 
Rule 10b-5. See generally United States v. Smith, 
155 F.3d 1051, 1063 (9th Cir. 1988); see also SEC 
v. Fehn, 97 F.3d 1276, 1289 (9th Cir. 1996). 

140 See United States v. Hall, 48 F. Supp. 2d 386, 
387 (S.D.N.Y. 1999) (‘‘Whether the price of a stock 
is ‘artificial’ does not turn on whether the stock is 
trading above or below its ‘true worth.’ Rather, the 
trading price of a stock is determined by available 
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157 Directly covered entities under this proposed 
Rule are classified as small businesses under the 
Small Business Size Standards component of the 
North American Industry Classification System 
(‘‘NAICS’’) if they are: petroleum refiners (NAICS 
code 324110) with no more than 1,500 employees 
nor greater than 125,000 barrels per calendar day 
Operable Atmospheric Crude Oil Distillation 
capacity; petroleum bulk stations and terminals 
(NAICS code 424710) with no more than 100 
employees; or petroleum and petroleum products 
merchant wholesalers (except bulk stations and 
terminals (NAICS code 424720) with no more than 
100 employees. See U.S. Small Business 
Administration, Table of Small Business Size 
Standards Matched to North American Industry 







48334 Federal Register / Vol. 73, No. 161 / Tuesday, August 19, 2008 / Proposed Rules 

local, or industry rules or policies that 
require covered entities to implement 
practices that comport with the 
requirements of the proposed Rule. 

y. Do the prohibited practices in the 
proposed Rule impose a significant 
impact upon a substantial number of 
small entities? If so, what modifications 
to the proposed Rule should the 
Commission consider to minimize the 
burden on small entities? 

List of Subjects in 16 CFR Part 317 

Trade practices. 
� Accordingly, for the reasons set forth 
in the preamble, the Commission 
proposes to amend Title 16, Chapter 1, 
Subchapter C of the Code of Federal 
Regulations by adding Part 317 to read 
as follows: 

PART 317—PROHIBITION OF ENERGY 
MARKET MANIPULATION RULE 

Sec. 
317.1 Scope. 
317.2 Definitions. 
317.3 Prohibited practices. 
317.4 Preemption. 
317.5 Severability. 

Authority: 42 U.S.C. 17301-17305; 15 
U.S.C. 41-58. 

§ 317.1 Scope. 
This part implements Subtitle B of 

Title VIII of The Energy Independence 
and Security Act of 2007 (‘‘EISA’’), Pub. 
L. 110-140, 121 Stat. 1723 (December 
19, 2007), codified at 42 U.S.C. 17301- 
17305. This rule applies to any person 
over which the Federal Trade 
Commission has jurisdiction under the 
Federal Trade Commission Act, 15 
U.S.C. 41 et seq. 

§ 317.2 Definitions. 
The following definitions shall apply 

throughout this rule: 
(a) Crude oil means the mixture of 

hydrocarbons that exist: 
(1) in liquid phase in natural 

underground reservoirs and which 
remain liquid at atmospheric pressure 
after passing through separating 
facilities, or 

(2) as shale oil or tar sands requiring 
further processing for sale as a refinery 
feedstock. 

(b) Gasoline means 
(1) finished gasoline, including, but 

not limited to, conventional, 
reformulated, and oxygenated blends, 
and 

(2) conventional and reformulated 
gasoline blendstock for oxygenate 
blending. 

(c) Person means any individual, 
group, unincorporated association, 
limited or general partnership, 
corporation, or other business entity. 

(d) Petroleum distillates means 
(1) jet fuels, including, but not limited 

to, all commercial and military 
specification jet fuels, and 

(2) diesel fuels and fuel oils, 
including, but not limited to, No. 1, No. 
2, and No. 4 diesel fuel, and No. 1, No. 
2, and No. 4 fuel oil. 

(e) Wholesale means purchases or 
sales at the terminal rack level or 
upstream of the terminal rack level. 
Transactions conducted at wholesale do 
not include retail gasoline sales to 
consumers. 

§ 317.3 Prohibited practices. 
It shall be unlawful for any person, 

directly or indirectly, in connection 
with the purchase or sale of crude oil, 
gasoline, or petroleum distillates at 
wholesale, 

(a) To use or employ any device, 
scheme, or artifice to defraud, 

(b) To make any untrue statement of 
a material fact or to omit to state a 
material fact necessary in order to make 
the statements made, in the light of the 
circumstances under which they were 
made, not misleading, or 

(c) To engage in any act, practice, or 
course of business that operates or 
would operate as a fraud or deceit upon 
any person. 

§ 317.4 Preemption. 
The Federal Trade Commission does 

not intend, through the promulgation of 
this Rule, to preempt the laws of any 
state or local government, except to the 
extent that any such law conflicts with 
this Rule. A law is not in conflict with 
this Rule if it affords equal or greater 
protection from the use or employment, 
directly or indirectly, of any deceptive 
or manipulative device or contrivance, 
in connection with the purchase or sale 
of crude oil, gasoline, or petroleum 
distillates at wholesale. 

§ 317.5 Severability. 
The provisions of this Rule are 

separate and severable from one 
another. If any provision is stayed or 
determined to be invalid, it is the 
Commission’s intention that the 
remaining provisions shall continue in 
effect. 

By direction of the Commission. 

Donald S. Clark, 
Secretary. 

Note: The following attachment will 
not appear in the Code of Federal 
Regulations. 

Attachment A 

ANPR Commenters 

American Bar Association/Section of 
Antitrust Law (‘‘ABA’’) 

Association of Oil Pipe Lines (‘‘AOPL’’) 
American Petroleum Institute and the 

National Petrochemical and Refiners 
Association (‘‘API’’) 

Patrick Barrett (‘‘Barrett’’) 
Lawrence Barton (‘‘Barton’’) 
Dave Beedle (‘‘Beedle’’) 
Stanley Bergkamp (‘‘Bergkamp’’) 
Louis Berman (‘‘Berman’’) 
Bezdek Associates, Engineers PLLC 

(‘‘Bezdek’’) 
Katherine Bibish (‘‘Bibish’’) 
John Booke (‘‘Booke’’) 
Bradley (‘‘Bradley’’) 
Jeremy Bradley (‘‘J. Bradley’’) 
Charles Bradt (‘‘Bradt’’) 
Wendell Branham (‘‘Branham’’) 
Lorraine Bremer (‘‘Bremer’’) 
Gloria Briscolino (‘‘Briscolino’’) 
Rick Brownstein (‘‘Brownstein’’) 
Byrum (‘‘Byrum’’) 
Canadian Association of Petroleum 

Producers (‘‘CAPP’’) 
Jeff Carlson (‘‘Carlson’’) 
Jacquelynne Catania (‘‘Catania’’) 
Marie Cathey (‘‘Cathey’’) 
New York City Bar Committee on Futures & 

Derivatives Regulation (‘‘CFDR’’) 
U.S. Commodities Futures Trading 

Commission (‘‘CFTC’’) 
Manuel Chavez (‘‘Chavez’’) 
Michael Chudzik (‘‘Chudzik’’) 
D. Church (‘‘Church’’) 
Earl Clemons (‘‘Clemons’’) 
Dan Clifton (‘‘Clifton’’) 
Kim Cruz (‘‘Cruz’’) 
Jerry Davidson (‘‘Davidson’’) 
Don Deresz (‘‘Deresz’’) 
Charlene Dermond (‘‘Dermond’’) 
Kimberly DiPenta (‘‘DiPenta’’) 
Penny Donaly (‘‘Donaly1’’) 
Penny Donaly (‘‘Donaly2’’) 
Penny Donaly (‘‘Donaly3’’) 
Penny Donaly (‘‘Donaly4’’) 
Harold Ducote (‘‘Ducote’’) 
Deep River Group, Inc. (‘‘DRG’’) 
Mary Dunaway (‘‘Dunaway’’) 
Econ One Research, Inc. (‘‘Econ One’’) 
Kevin Egan (‘‘Egan’’) 
DJ Ericson (‘‘Ericson’’) 
Mark Fish (‘‘Fish’’) 
Flint Hills Resources (‘‘Flint Hills’’) 
Bob Frain (‘‘Frain’’) 
Joseph Fusco ( ‘‘Fusco’’ ) 
Tricia Glidewell (‘‘Glidewell’’) 
Robert Gould (‘‘Gould’’) 
James Green (‘‘Green’’) 
Michael Greenberger (‘‘Greenberger’’) 
Christine Gregoire, Governor, State of 

Washington (‘‘Gregoire’’) 
Hagan (‘‘Hagan’’) 
Charles Hamel (‘‘Hamel’’) 
Chris Harris (‘‘Harris’’) 
Thomas Herndon (‘‘Herndon’’) 
Johnny Herring (‘‘Herring’’) 
Hess Corporation (‘‘Hess’’) 
David Hill (‘‘Hill’’) 
Hopper (‘‘Hopper’’) 
Sharon Hudecek (‘‘Hudecek’’) 
Intercontinental Exchange, Inc. (‘‘ICE’’) 
Institute for Energy Research (‘‘IER’’) 
Independent Lubricant Manufacturers 

Association (‘‘ILMA’’) 
Illinois Petroleum Marketers Association 

(‘‘IPMA’’) 
International Swaps and Derivatives 

Association, Inc. (‘‘ISDA’’) 
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Micki Jay (‘‘Jay’’) 
Kenneth Jensen (‘‘Jensen’’) 
Paul Johnson (‘‘Johnson’’) 
Tacie Jones (‘‘Jones’’) 
Joy (‘‘Joy’’) 
John Kaercher (‘‘Kaercher’’) 
Kas Kas (‘‘Kas’’) 
Kipp (‘‘Kipp’’) 
Paola Kipp (‘‘P. Kipp’’) 
Jerry LeCompte (‘‘LeCompte’’) 
Kurt Lennert (‘‘Lennert’’) 
Loucks (‘‘Loucks’’) 
Robert Love (‘‘Love’’) 
R. Matthews (‘‘Matthews’’) 
Catherine May (‘‘May’’) 
Mike Mazur (‘‘Mazur’’) 
Sean McGill (‘‘McGill’’) 
Kathy Meadows (‘‘Meadows’’) 
Managed Funds Association; Futures 

Industries Association; New York 
Mercantile Exchange; and CME Group Inc. 
(‘‘MFA’’) 

Bret Morris (‘‘Morris’’) 
Theresa Morris-Ramos (‘‘Morris-Ramos’’) 
Scott Morosini (‘‘Morosini’’) 
Timothy J. Muris and J. Howard Beales, III 

(‘‘Muris’’) 
Navajo Nation Resolute Natural Resources 

Company and Navajo Nation Oil and Gas 
Company (‘‘Navajo Nation’’) 

Laurie Nenortas (‘‘Nenortas’’) 
James Nichols (‘‘Nichols’’) 
Virgil Noffsinger (‘‘Noffsinger’’) 
Noga (‘‘Noga’’) 
Richard Nordland (‘‘Nordland’’) 
National Propane Gas Association (‘‘NPGA’’) 
Kerry O’Shea, (‘‘O’Shea’’) 
Jeffery Parker (‘‘Parker’’) 
Pamela Parzynski (‘‘Parzynski’’) 
Brook Paschkes (‘‘Paschkes’’) 
Brijesh Patel (‘‘Patel’’) 
Stefanie Patsiavos (‘‘Patsiavos’’) 
P D (‘‘PD’’) 
Guillermo Pereira (‘‘Pereira’’) 
James Persinger (‘‘Persinger’’) 
Mary Phillips (‘‘Phillips’’) 
Plains All American Pipeline, LLP (‘‘Plains’’) 
Platts (‘‘Platts’’) 
Betty Pike (‘‘Pike’’) 
Petroleum Marketers Association of America 

(‘‘PMAA’’) 
Joel Poston (‘‘Poston’’) 
Radzicki (‘‘Radzicki’’) 
Gary Reinecke (‘‘Reinecke’’) 
Steve Roberson (‘‘Roberson’’) 
Shawn Roberts (‘‘Roberts’’) 
Linda Rooney (‘‘Rooney’’) 
Mel Rubinstein (‘‘Rubinstein’’) 
secret (‘‘secret’’) 
Joel Sharkey (‘‘Sharkey’’) 
Society of Independent Gasoline Marketers of 

America (‘‘SIGMA’’) 
Daryl Simon (‘‘Simon’’) 
David Smith (‘‘D. Smith’’) 
Donald Smith (‘‘Do. Smith’’) 
Mary Smith (‘‘M. Smith’’) 
Donna Spader (‘‘Spader’’) 
Stabila (‘‘Stabila’’) 
Alan Stark (‘‘A. Stark’’) 
Gary Stark (‘‘G. Stark’’) 
Robert Stevenson (‘‘Stevenson’’) 
Ryan Stine (‘‘Stine’’) 
Maurice Strickland (‘‘Strickland’’) 
Sutherland, Asbill, and Brennan, LLP 

(‘‘Sutherland’’) 
L.D. Tanner (‘‘Tanner’’) 

Dennis Tapalaga (‘‘Tapalaga’’) 
Tennessee Oil Marketers Association 

(‘‘TOMA’’) 
Theisen (‘‘Theisen’’) 
Greg Turner (‘‘Turner’’) 
U.S. citizen (‘‘U.S. citizen’’) 
U.S. Department of Justice, Criminal Fraud 

Section (‘‘USDOJ’’) 
Jeff Van Hecke (‘‘Van Hecke’’) 
Louis Vera (‘‘Vera’’) 
Thomas Walker (‘‘Walker’’) 
Victoria Warner (‘‘Warner’’) 
Lisa Wathen (‘‘Wathen’’) 
Watson (‘‘Watson’’) 
Gary Watson (‘‘G. Watson’’) 
Joseph Weaver (‘‘Weaver’’) 
Webb (‘‘Webb’’) 
Douglas Willis (‘‘Willis’’) 
[FR Doc. E8–19154 Filed 8–18–08; 8:45 am] 
BILLING CODE 6750–01–S 

DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Parts 1910, 1915, 1917, 1918 
and 1926 

[Docket No. OSHA–2008–0031] 

RIN 1218–AC42 

Clarification of Remedy For Violation 
of Requirements To Provide Personal 
Protective Equipment and Train 
Employees 

AGENCY: Occupational Safety and Health 
Administration (OSHA), U.S. 
Department of Labor. 
ACTION: Proposed rule. 

SUMMARY: In this rulemaking, OSHA is 
proposing to amend its regulations to 
add language clarifying that 
noncompliance with the personal 
protective equipment (PPE) and training 
requirements in safety and health 
standards in these parts may expose the 
employer to liability on a per-employee 
basis. The amendments consist of new 
paragraphs added to the introductory 
sections of the listed parts and changes 
to the language of some existing 
respirator and training requirements. 
This action, which is in accord with 
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