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reasonable and non-discriminatory 
(‘‘RAND’’). Third, they may require or 
allow ex ante disclosure of specific 
licensing terms as part of the standard- 
setting process, before users of the 
standard are locked in to using the 
patented technology. 

However, the ability of disclosure 
rules to protect consumers from patent 
hold-up is unclear. Such rules cannot 
bind patent holders that are not 
members of the SSO. Moreover, not all 
SSOs have disclosure rules. Even when 
SSOs do have disclosure rules, the 
terms will not necessarily lead to 
disclosure of all relevant patents. For 
instance, disclosure is sometimes 
required only of issued patents, and not 
pending applications that later may 
ripen into patents reading on a standard. 
Further, to alleviate the burden on SSO 
members, disclosure usually is required 
only of patents known to a firm’s 
representatives in the standards process, 
and does not require a full search of the 
firm’s patent portfolio. 

Many rules encourage disclosure of 
the existence of relevant patents, but are 
vague as to what should be disclosed 
and when. This lack of clarity may 
undermine the ability of standards users 
to enforce the rules through allegations 
based on fraud, patent law estoppel or 
antitrust. In some situations, it may be 
possible for a patent holder to deceive 
SSO members concerning its patent 
rights—subverting the competitive 
process of choosing among 
technologies—without violating the 
particular disclosure rules. For these 
and other reasons, disclosure rules often 
may not provide full transparency about 
possible patent interests implicated by a 
standard, or effective relief of the 
problem of potential patent hold-up. 

The most common mechanism used 
by SSOs to attempt to prevent patent 
hold-up is the RAND commitment. 
Many SSOs seek RAND commitments 
only on disclosed patents. Some SSOs 
require a RAND commitment for all 
patents owned by firms participating in 
the standard-setting process, and 
dispense with a patent disclosure 
requirement. Setting specific terms of 
the patent license generally occurs in 
bilateral negotiations between the patent 
holder and individual standards users 
after the standard-setting process is 
completed, sometimes long after the 
standard has been implemented. 

Proponents of this practice argue that 
the use of RAND commitments often 
simplifies the standard-setting process 
by allowing participants to focus on 
technical issues. Others criticize the 
RAND commitment as vague. They 
worry that leaving the negotiation of 
licensing terms until after the standard 

has been implemented gives the patent 
holder excessive leverage that can lead 
to patent hold-up. Whether a RAND 
commitment is sufficient protection 
against hold-up depends on numerous 
questions concerning its enforcement B 
whether it can be enforced under 
contract law, patent law, or antitrust 
law, and what principles the courts 
should look to in deciding disputes over 
RAND licensing terms. 

To limit the patent holder’s leverage 
after the standard is implemented, some 
SSOs allow or require disclosure of 
specific royalty and licensing terms ex 
ante B during the standard setting 
process. The Department of Justice and 
the Commission have stated that 
unilateral announcements of price or 
licensing terms by patent holders as part 
of the standards process present little 
anticompetitive risk. The agencies also 
have stated that they will apply the rule 
of reason when evaluating joint 
activities that allow potential licensees, 
before the standard is adopted, to 
negotiate licensing terms with patent 
holders.2 Despite this assurance by the 
enforcement agencies, however, it does 
not appear that there has been wide use 
of ex ante licensing. 

In this project, the Commission seeks 
to examine these and other issues 
pertaining to potential patent hold-up of 
collaborative standards. It intends to 
consider antitrust issues, as well as 
examine how other legal doctrines (such 
as contract, patent, and consumer 
protection law), and economic and 
practical considerations affect the 
analysis of the issues. The Commission 
invites public comment on questions 
relevant to these topics, including: 

Disclosure of Patent Rights in an SSO 
• How do patent disclosure policies 

vary among SSOs? How do disclosure 
policies vary in their effectiveness of 
making SSO members aware of relevant 
patent rights? 

• What considerations drive variation 
in disclosure policies? Why do SSOs 
adopt policies that may lead to 
incomplete disclosure of relevant 
patents, for instance by excluding patent 
applications from disclosure or by not 
requiring members to search their patent 
portfolios? 

• When SSO policies create a 
potential for incomplete disclosure of 
members’ patent rights, how else can 
members protect themselves against 
hold-up? 

• When have SSO patent disclosure 
policies been reviewed or amended? 

What prompted those reviews? What 
were the results of the reviews? 

• Are there mechanisms for an SSO to 
encourage disclosure of relevant patents 
or patent applications held by 
nonmembers? 

• What ambiguities concerning the 
scope of a disclosure requirement exist 
in SSO disclosure policies? Why do 
they persist? Would more clarity be 
beneficial in preventing patent hold-up? 

• What principles apply in judging 
whether a patent holder’s conduct 
before an SSO is deceptive? What is the 
role of the SSO’s patent disclosure 
policy in judging whether conduct is 
deceptive or unfair? 

• Does non-disclosure or lack of 
information about relevant patent rights 
subvert the competitive process of 
selecting technologies for standards or 
undermine the integrity of standard- 
setting activities? How? 

The RAND Licensing Commitment 
• Is a RAND commitment part of an 

enforceable contract between the SSO 
and the patent holder? Between the SSO 
members and the patent holder? Should 
non-members of the SSO who wish to 
use the standard be able to enforce the 
commitment? 

• Do RAND licensing commitments 
without accompanying disclosure 
commitments provide adequate 
protection against patent hold-up? 

• Has any SSO provided guidance on 
how ‘‘reasonable’’ and ‘‘non- 
discriminatory’’ licensing terms should 
be judged for a RAND commitment? 
What is that guidance? Why do SSOs 
not provide more definition of RAND? 

• Absent an SSO’s definition or 
express limitations given by the patent 
holder in its commitment, by what 
standards should ‘‘reasonable’’ and ‘‘non- 
discriminatory’’ be determined? What 
principles should a court or tribunal 
look to in resolving a dispute between 
a potential licensor and licensee 
concerning whether proffered terms are 
RAND? 

• What evidence may be relevant in 
determining whether a proffered license 
is reasonable and non-discriminatory? 

• Should a RAND commitment 
preclude a patent holder from 
demanding from users of the standard a 
cross-license for patents that are 
essential to practice of the standard? A 
license of nonessential patents? 

• If a patent holder that has given a 
RAND commitment enters into cross- 
licenses with some standards users, how 
should these be evaluated for purposes 
of determining whether terms it offers 
others are non-discriminatory? 

• Should a RAND commitment 
preclude a patent owner from seeking in 
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