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1 See, e.g., 61 FR 50640 (Sept. 26, 1996); 50 FR
41485 (Oct. 11, 1985).

§ 337.6 [Amended]

2. Section 337.6(e) is removed and
reserved.

By order of the Board of Directors.
Dated at Washington, D.C., this 26th day of

March, 2001.
Federal Deposit Insurance Corporation.

Robert E. Feldman,
Executive Secretary.
[FR Doc. 01–8100 Filed 4–2–01; 8:45 am]
BILLING CODE 6714–01–P

FEDERAL TRADE COMMISSION

16 CFR Parts 2, 3 and 4

Rules of Practice

AGENCY: Federal Trade Commission
(FTC).
ACTION: Interim rules with request for
comments.

SUMMARY: The Commission is updating
and making other technical corrections
and changes to its regulations on
Organization, Procedures and Rules of
Practice.

DATES: These rule amendments will be
effective May 18, 2001. Comments must
be received on or before May 4, 2001.
These amendments will govern allaes stOrganization, Procedures and Ruh0 -1.d ay pT*
0edtios regulatm
213 c1.
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Security, which requested that
submissions be accompanied by an
electronic copy in ASCII format,
WordPerfect or Microsoft Word. See 64
FR 71457 (Dec. 21, 1999). This covers
the two most popular word-processing
programs. Documents written on other
systems can be readily converted into
one of the three requested options.

The amended rule further provides
that an electronic copy of each public
filing in an adjudicative proceeding
shall be submitted to the Commission
by e-mail, while an electronic copy of
an in camera or otherwise confidential
filing shall be submitted to the
Commission on a diskette attached to
the paper original of the filing. The
amended rule requires certification that
a paper copy with an original signature
is being filed on the same day by other
means, thus preserving the availability
of sanctions under Rule 4.2(e). A paper
copy is also still required because many
exhibits and appendices cannot
currently be transmitted electronically
in a feasible or efficient manner.

Second, the amended rule permits the
filing of other public documents, such
as public comments, in either paper or
electronic form. If an electronic version
is filed, it should be submitted by e-
mail, rather than diskette. This method
of filing makes the document-handling
system more efficient and secure,
eliminating problems caused by
possible loss or mis-labeling of a
diskette. Documents which contain
nonpublic information—other than
those filed formally before the
Commission, or before an ALJ in
adjudicative proceedings—must be filed
in paper from only, and must clearly be
labeled as confidential.

The Commission’s experience with
electronic filing under the amended
rules will assist in preparing for
compliance with the Government
Paperwork Elimination Act, Title XVII
of Public Law 105–277 (Oct. 21, 1998),
by the Act’s effective date in October
2003.

Service: Rule 4.4: In order to assure
that complaint counsel receive copies of
pleadings as expeditiously as possible,
the amended rule adds ‘‘lead complaint
counsel’’ to the list of parties to be
served in Rule 4.4(b). A copy must also
be filed with the ALJ.

Rules 4.4(a)(3) and 4.4(b) are
expanded to provide explicitly for
service by overnight courier.

Secretarial Service of Complaint
Counsel Documents: The current
practice of having the Secretary serve
documents filed by complaint counsel
does not appear to be based on any rule
or statutory requirement. This
procedure adds delay and

administrative burden with no apparent
countervailing benefit. Although
changing this practice does not require
a rule change, and has been
accomplished by a Notice to Staff and
a public announcement, the
requirement for a certificate of service in
Rule 4.4(c) is now uniformly applicable
to all parties—including both complaint
counsel and all respondents—as
indicated by deletion of the phrase ‘‘by
a party respondent or intervenor’’ from
this paragraph. Also, the option of
providing an ‘‘acknowledgment of
service’’ in lieu of proof of service is
rarely used, serves little purpose, and
has been deleted.

Trials
Evidence: Rule 3.43: In Lenox, Inc., 73

F.T.C. 578, 603–04 (1968), the
Commission articulated its position
that, because respondents are in the best
position to determine the authenticity of
documents kept in their own files,
respondents bear the burden of
producing evidence to rebut a
presumption that documents produced
from their files are authentic. For the
same reason the Commission also
adopted a rebuttable presumption that
such documents were kept in the
regular course of business, for purposes
of admissibility. This position has been
repeated in subsequent cases, and
applied to documents produced by any
corporation (including third parties).

Nevertheless, in some proceedings
counsel continue to raise objections to
the authenticity of their own documents
(without producing affirmative evidence
calling authenticity into question) until
the ALJ is forced to make a ruling
enforcing the Lenox presumption. This
practice wastes time and energy.
Expressly writing the Lenox
presumption into the rules might deter
some of these objections.

Accordingly, the amended rule
creates a second paragraph in Rule
3.43(b) providing that a document
generated and produced by any person
engaged in commerce is presumptively
authentic, and presumptively was
prepared and kept in the regular course
of business of the person generating or
producing the document, unless the
person introduces evidence tending to
rebut such a presumption. This rule
does not apply to Commission records.
Public records are subject to separate,
specific rules in the Federal Rules of
Evidence, see Fed. R. Evid. 803(8–10),
and the Commission thinks it
appropriate to treat Commission records
separately as well. For example, to the
extent the Lenox presumptions place a
burden on a producing party to
demonstrate that a particular document

should not be attributed to that party,
such a presumption is neither necessary
nor appropriate in the case of the
Commission. The Commission has made
clear that it is bound only by the formal
majority vote of the Commissioners, and
not by representations of staff. See, e.g.,
In re TRW, Inc., et al., 88 F.T.C. 544,
544–45 (Interlocutory Order, Oct. 13
-0.0045 Twebut such a presumption. This rules,

Com3vidence: 
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8 The Commission observed in General Foods, 95
F.T.C. 352, 353 (1980), that it ‘‘has usually denied
in camera treatment for data’’ that is more than
three years old. (citing cases). ALJs routinely rely
on this time frame when disposing of in camera
applications. See, e.g., International Ass’n of
Conference Interpreters, 123 F.T.C. 465, 469 (1996). 9 See Steadman v. SEC, 450 U.S. 91, 98 (1981).

10 See Cellular Tel. Co. v. Town of Oyster Bay, 166
F. 3d 490, 492, 494 (2d. Cir. 1999); but cf. Standard
Oil Co. of California, 84 F.T.C. 1401, 1446-47 (1974)
(initial decision incorrectly applying appellate
review standard to complaint counsel’s case).

11
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12 The statute defines a ‘‘sanctioning
organization’’ as an organization that ‘‘sanctions
professional boxing matches in the United States;
(A) between boxers who are residents of different
states; or (B) that are advertised, otherwise
promoted, or broadcast (including closed circuit
television) in interstate commerce.’’ Section
7(a)(14), 114 Stat. at 328.

13 Section 11(d), 114 Stat. at 323 (codified at 15
U.S.C. 6307c). In lieu of filing such information
with the Commission, sanctioning organizations
may instead disclose it on a web site, so long as the
web site is readily accessible to the general public
using generally available search engines, and so
long as the site contains all of the above
information. Id. at 324.

14 114 Stat. at 324.

of the questions intended to be urged,’’
the FRAP standards are somewhat more
specific and are widely understood by
the bar. Specifically referring to and
incorporating these standards should
lead to more uniform, concise and
comprehensible briefs.

The word count limitations provide a
simple, easily enforceable standard for
the length of briefs. They give the
parties an incentive to make their briefs
legible, avoiding devices such as smaller
fonts, excessive single-space footnotes
or shaving of margins and spacing to get
under a page limit. Consistent with the
practice in most appellate courts, the
rule excludes the cover, table of
contents, table of authorities, glossaries,
and appendices containing only
sections of statutes or regulations, and
the attachments required by Rule
3.45(e), if any, as well as the ‘‘proposed
form of order,’’ but includes footnotes
and all other citations. The parties
would be required to certify that their
submission complies with the
applicable word count.

The conversion from page to word
counts also provides an opportunity to
reconsider the appropriate length for
briefs filed with the Commission. Our
present limit of 90 pages for a
typewritten brief is higher than several
of our sister agencies, such as the SEC
(60 pages) or CFTC (50 pages), but lower
than the FERC (100 pages). The Federal
Rules of Appellate Procedure impose a
general limitation of 30 pages or 14,000
words for principal briefs. Views on the
appropriate page limits differ: some
point to the complexity of recent Part 3
cases and the extent of the
Commission’s de novo review authority
and say a 90 page brief is virtually
unavoidable; others say that whatever
the complexity of a case, effective
advocacy requires stating the case in
many fewer pages.

Although it is true that the
Commission’s Part 3 cases tend to be
complex, concerns about the length of
briefs are more compelling. The
Commission accordingly sets the limit
at 75 pages for principal briefs, which
converts to 18,750 words using the D.C.
Circuit standard of approximately 250
words per page. The page limitations for
other briefs are reduced by a comparable
amount.

The page limitations for briefs in cross
appeals merit particular scrutiny. Under
the present rules, by filing a cross-
appeal a party more than doubles the
number of pages to which that party is
entitled—from 90 to 205 pages. In
contrast, under the Federal Rules of
Appellate Procedure, a party filing a
cross appeal is permitted one additional
15-page brief, a fifty-percent increase in

pages. The new word limits for cross
appeals are as follows:
Appellant’s opening brief—18,750

words (75 pages)
Appellee/cross appellant’s answering

brief—26,250 words (105 pages)
Appellant’s reply—18,750 words (75

pages)
Reply of cross-appellant—11,250 words

(45 pages)
This system still leaves each party

with an equal number of pages, as in the
current rule, but cuts the total number
of pages by the equivalent of 110 pages.

Miscellaneous Matters
The Office of the Secretary: Two other

additions to the Rules will assist the
smooth functioning of the Office of the
Secretary. First, in addition to the ‘‘Rule
11’’-type authority already in the Rule,
the Secretary should have the same
authority as most court clerks to reject
documents for filing that fail to comply
with Commission rules, such as the
failure to attach proof of service to a
filing in an adjudicative proceeding, as
required by Rule 4.4(c). Such authority
is now placed in a new Rule 4.2(g).

Second, the Commission is formally
promulgating a 5:00 rule—that is, that
documents must be received by the
Secretary’
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16 CFR Part 4
Administration practice and

procedure, Freedom of Information Act,
Privacy Act, Sunshine Act.

For the reasons set forth in the
preamble, the Federal Trade
Commission amends Title 16, Chapter I,
Subchapter A, of the Code of Federal
Regulations, as follows:

PART 2—NONADJUDICATIVE
PROCEDURES

1. The authority citation for Part 2
continues to read as follows:

Authority: 15 U.S.C. 46, unless otherwise
noted.

2. Amend § 2.41(a) to add a new
second sentence to read as follows:

§ 2.41 Reports of compliance.
(a) * * * An original and one copy of

each such report shall be filed with the
Secretary of the Commission, and one
copy of each such report shall be filed
with the Associate Director for
Enforcement in the Bureau of Consumer
Protection (for consumer protection
orders) or with the Assistant Director for
Compliance in the Bureau of
Competition (for competition orders).
* * *

PART 3—RULES OF PRACTICE FOR
ADJUDICATIVE PROCEEDINGS

3. The authority citation for Part 3
continues to read as follows:

Authority: 15 U.S.C. 46, unless otherwise
noted.

4. Revise § 3.12(a) to read as follows:

§ 3.12 Answer.
(a) Time for filing. A respondent shall

file an answer within twenty (20) days
after being served with the complaint;
Provided, however, That the filing of a
motion permitted under these Rules
shall alter this period of time as follows,
unless a different time is fixed by the
Administrative Law Judge:

(1) If the motion is denied, the answer
shall be filed within ten (10) days after
service of the order or denial or thirty
(30) days after service of the complaint,
whichever is later;

(2) If a motion for more definite
statement of the charges is granted, in
whole or in part, the more definite
statement of the charges shall be filed
within ten (10) days afterr or denial or spwite
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Judge includes in any ruling or
recommendation information that has
been granted in camera status pursuant
to § 3.45(b) or is subject to
confidentiality protections pursuant to a
protective order, the Administrative
Law Judge shall file two versions of the
ruling or recommendation. A complete
version shall be marked ‘‘In Camera’’ or
‘‘Subject to Protective Order,’’ as
appropriate, on the first page and shall
be served upon the parties. The
complete version will be placed in the
in camera record of the proceeding. An
expurgated version, to be filed within
five (5) days after the filing of the
complete version, shall omit the in
camera and confidential information
that appears in the complete version,
shall be marked ‘‘Public Record’’ on the
first page, shall be served upon the
parties, and shall be included in the
public record of the proceeding.

(g) Provisional in camera rulings. The
Administrative Law Judge may make a
provisional grant of in camera status to
materials if the showing required in
§ 3.45(b) cannot be made at the time the
material is offered into evidence but the
Administrative Law Judge determines
that the interests of justice would be
served by such a ruling. Within twenty
(20) days of such a provisional grant of
in camera status, the party offering the
evidence or an interested third party
must present a motion to the
Administrative Law Judge for a final
ruling on whether in camera treatment
of the material is appropriate pursuant
to § 3.45(b). If no such motion is filed,
the Administrative Law Judge may
either exclude the evidence, deny in
camera status, or take such other action
as is appropriate.

19. Amend § 3.46 by revising the last
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(e) In camera information. If a party
includes in any brief to be filed under
this section information that has been
granted in camera status pursuant to
§ 3.45(b) or is subject to confidentiality
provisions pursuant to a protective
order, that party shall file two versions
of the brief in accordance with the
procedures set forth in § 3.45(e). The
time period specified by this section
within which a party may file an
answering or reply brief will begin to
run upon service on the party of the in
camera or confidential version of a
brief.

(f) Signature. (1) The original of each
brief filed shall have a hand-signed
signature by an attorney of record for
the party, or in the case of parties not
represented by counsel, by the party
itself, or by a partner if a partnership,
or by an officer of the party if it is a
corporation or an unincorporated
association.

(2) Signing a brief constitutes a
representation by the signer that he or
she has read it; that to the best of his
or her knowledge, information, and
brief, the statements made in it are true;
that it is not interposed for delay; that
it complies with the applicable word
count limitation; and that to the best of
his or her knowledge, information, and
belief, it complies with the other rules
in this part. If a brief is not signed or
is signed with intent to defeat and
purpose of this section, it may be
stricken as sham and false and the
proceeding may go forward as though
the brief has not been filed.

(g) Designation of appellant and
appellee in cases involving cross-
appeals. In a case involving an appeal
by complaint counsel and one or more
respondents, any respondent who has
filed a timely notice of appeal and as to
whom the Administrative Law Judge
has issued an order to cease and desist
shall be deemed an appellant for
purposes of paragraphs (b), (c), and (d)
of this section. In a case in which the
Administrative Law Judge has
dismissed the complaint as to all
respondents, complaint counsel shall be
deemed the appellant for purposes of
paragraphs (b), (c), and (d) of this
section.

(h) Oral argument. All oral arguments
shall be public unless otherwise ordered
by the Commission. Oral arguments will
be held in all cases on appeal to the
Commission, unless the Commission
otherwise orders upon its own initiative
or upon request of any party made at the
time of filing his brief. Oral arguments
before the Commission shall be reported
stenographically, unless otherwise
ordered, and a member of the
Commission absent from an oral

argument may participate in the
consideration and decision of the appeal
in any case in which the oral argument
is stenographically reported. The
purpose of oral argument is to
emphasize and clarify the written
argument appearing in the briefs and to
answer questions. Reading at length
from the briefs or other texts is not
favored.

(i) Corrections in transcript of oral
argument. The Commission will
entertain only joint motions of the
parties requesting corrections in the
transcript of oral argument, except that
the Commission will receive a unilateral
motion which recites that the parties
have made a good faith effort to
stipulate to the desired corrections but
have been unable to do so. If the parties
agree in part and disagree in part, they
should file a joint motion incorporating
the extent of their agreement, and, if
desired, separate motions requesting
those corrections to which they have
been unable to agree. The Secretary,
pursuant to delegation of authority by
the Commission, is authorized to
prepare and issue in the name of the
Commission a brief ‘‘Order Correcting
Transcript’’ whenever a joint motion to
correct transcript is received.

(j) Briefs of amicus curiae. A brief of
an amicus curiae may be filed by leave
of the Commission granted on motion
with notice to the parties or at the
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