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16 The timing deadlines for the Commission’s 
decisions on appeal or review, as with other rule 
deadlines, are subject to the timing requirements in 
Rule 4.3(a), which addresses, inter alia, when 
deadlines fall on a weekend or holiday. 

17 See, e.g., United States v. Microsoft, 253 F.3d 
34 (D.C. Cir. 2001); United States v. Oracle Corp., 
331 F. Supp. 2d 1098 (N.D. Cal. 2004). 

18 For example, the APA authorizes the ALJ to 
‘‘dispose of procedural requests or similar matters’’ 
during the hearing, subject to the published rules 
of the agency. 5 U.S.C. 556(c)(9). 
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35 246 F.3d 708, 714-15 (D.C. Cir. 2001). 
36 No. 07-5276, 2008 U.S. App. LEXIS 24092, at 

*10 (D.C. Cir. Nov. 21, 2008) (Brown, J.); id. at *30 
(Tatel, J., concurring). 

37 See 60 FR 39640, 39641; In re Equitable 
Resources, Inc., No. 9322, 2007 F.T.C. LEXIS 49 
(May 30, 2007). 

withdrawn. The Commission, of course, 
will also continue to consider carefully 
the rulings by the district court and any 
appellate court rulings in deciding 
whether to proceed with Part 3. In this 
connection, the Commission urges 
parties to address anything in the 
judicial rulings that they believe is 
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38 E.g., FTC Act 6(f), 15 U.S.C. 46(f). 
39 Although protective orders could limit in- 

house counsel’s access only to less sensitive third 
party information, third party submitters during a 
Part 2 investigation could only guess what degree 
of protection would eventually be afforded their 
confidential information in a subsequent Part 3 
proceeding. 

40 The final version of the standard protective 
order substitutes ‘‘identifiable’’ for ‘‘identified.’’ 

41 FTC Act, 6(f), 21(d)(1)(B), 15 U.S.C. 46(f), 57b- 
2(d)(1)(B). 

commercially sensitive information,38 
however, raises serious questions about 
the wisdom of allowing disclosure of 
information in its custody to in-house 
counsel, who might intentionally or 
unintentionally use it for purposes other 
than assisting in respondent’s 
representation, for example, by making 
or giving advice about the company’s 
business decisions.39 The Commission 
believes it is not sound policy to allow 
third party competitively sensitive 
information to be delivered to people 
who are in a position to misuse such 
information, even if inadvertently. 

The proposed standard protective 
order covered ‘‘sensitive personal 
information,’’ which includes, but is not 
limited to, an individual’s Social 
Security number, taxpayer identification 
number, financial account number, 
credit card or debit card number, 
driver’s license number, state-issued 
identification number, passport number, 
date of birth (other than year), and any 
sensitive health information identified40 
by individual, such as an individual’s 
medical records. The Commission is 
retaining this provision, and as 
discussed below, is making further 
conforming amendments to Rule 3.45, 
which will accord in camera treatment 
if such material is to be introduced as 
evidence or otherwise used in the 
proceeding. Likewise, the Commission 
is amending Rule 4.2, as explained 
further below, to govern the use of 
sensitive personal information in filings 
to the Commission. 

The Nagin comment suggested several 
modifications to the standard protective 
order, including barring disclosure of 
confidential material to anyone 
affiliated with or employed ‘‘directly or 
indirectly’’ by a respondent, requiring 
notice if a party receives a discovery 
request from another government 
agency without regard to whether the 
request is part of an agency 
‘‘proceeding,’’ and adding specific 
requirements for the disposition of 
electronically stored discovery materials 
at the end of the proceeding. It also 
recommended that parties maintain logs 
of all recipients of confidential 
discovery materials. 

Although the term ‘‘proceeding’’ is 
broad enough to encompass government 
investigations, the Commission is 

revising paragraph 11 of the standard 
order to apply to discovery requests 
‘‘received in any investigation or in any 
other proceeding or matter.’’ The 
Commission, however, is not convinced 
that the comment’s other recommended 
modifications are needed to protect 
confidential discovery material. 

The Commission has also eliminated 
paragraph (g) from the previous Rule. 
This paragraph applied to applications 
for the issuance of subpoenas to compel 
testimony at an adjudicative hearing 
pursuant to Rule 3.34. Because the 
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44 The Section did object to a related provision 
in proposed Rule 3.31(c)(2) to limit the scope of 
complaint counsel’s obligation to search. As 
discussed earlier, the Commission is not persuaded 
by that objection. 

Section 3.35: Interrogatories to parties. 

The Commission proposed to add 
Rule 3.35(a)(3) to provide that 
interrogatories should not be filed with 
the Office of the Secretary, the ALJ, or 
otherwise provided to the Commission 
except as provided in proposed Rule 
3.31(i) because ordinarily there is no 
reason to file discovery pleadings. No 
comments were received on this 
proposal and the Commission is 
adopting Rule 3.35(a)(3) as proposed. 

Proposed Rule 3.35(b)(2) would allow 
parties to delay answering a contention 
interrogatory until the close of 
discovery, the pretrial conference, or 
‘‘other later time.’’ Although the Section 
recognized that contention 
interrogatories usually are not answered 
in federal court cases until the end of 
fact discovery, it nonetheless asserted 
that the proposed Rule unfairly shifts 
the burden of seeking a response to a 
contention interrogatory to the party 
who propounds it. The Section also 
commented that the phrase ‘‘other later 
time’’ is ambiguous and may allow the 
recipient of such an interrogatory to 
evade an answer altogether. The 
purpose of the proposed Rule is to 
conform Commission practice with 
federal court practice and consistently 
allow a party to delay answering a 
contention interrogatory until fact 
discovery is almost complete. However, 
the proposed Rule also allowed a party 
posing a contention interrogatory to 
secure an earlier answer, if one was 
necessary, by filing a motion seeking an 
earlier answer. The Rule is not intended 
to allow an answering party to evade an 
answer, but to postpone answering until 
it has all the information it needs to 
supply a full answer. Accordingly, the 
Rule now clarifies that contention 
interrogatories must be answered by the 
time designated discovery has been 
completed, but in no case later than 
three days before the final pretrial 
conference. 

Section 3.36: Applications for 
subpoenas for records of or appearances 
by certain officials or employees of the 
Commission or officials or employees of 
governmental agencies other than the 
Commission, and subpoenas to be 
served in a foreign country. 

The Commission proposed to revise 
Rule 3.36 to require a special showing 
of need for subpoenas directed to the 
offices of the Commissioners, the 
General Counsel, Bureaus and Offices 
not involved in the matter, the ALJs, 
and the Secretary because these offices 
are unlikely to possess relevant, 
discoverable information that is not 
available from other sources. The 

Commission believed that the lack of 
useful additional information likely to 
be available from these offices suggested 
that the burden (and delay) of searches 
for responsive records and the creation 
of privilege logs should not be imposed 
without strong justification. The 
Commission’s proposed revision to 
paragraph (b)(3) would require a 
showing of ‘‘compelling need’’ as the 
corresponding standard for witness 
testimony. No comments were received 
on these proposed amendments to Rule 
3.36 and they are adopted as 
proposed.44 

Section 3.37: Production of documents, 
electronically stored information, and 
any tangible thing; access for inspection 
and other purposes. 

The Commission proposed to amend 
Rule 3.37 to include provisions from 
Fed. R. Civ. P. 34 on electronic 
discovery. The proposed amendment 
also provided that requests under this 
Rule not be filed with the Office of the 
Secretary, the ALJ or otherwise 
provided to the Commission, except as 
provided in proposed Rule 3.31(i). No 
comments were received on this 
proposal and it is adopted as proposed. 

Section 3.38: Motion for order 
compelling disclosure or discovery; 
sanctions. 

The Commission proposed amending 
Rule 3.38 to impose short deadlines for 
responses to and rulings on motions to 
compel and a 2,500 word limit for 
motions and answers. The Commission 
also proposed to amend the Rule to 
consolidate the sanctions for failure to 
comply with discovery and disclosure 
requirements and to add as a sanction 
the inability to call a witness who was 
not disclosed under Rule 3.31(b) or an 
expert not disclosed under proposed 
Rule 3.31A. No comments were received 
on the proposed amendments to Rule 
3.38 and they are adopted as proposed. 

Section 3.38A: Withholding requested 
material. 

The Commission proposed to amend 
Rule 3.38A to modify the requirement 
that a privilege/work product log always 
contain specific information for each 
item being withheld. The Commission 
proposed to substitute the more flexible 
requirement in Fed. R. Civ. P. 
26(b)(5)(A) that the schedule of 
withheld items ‘‘describe the nature of 
the documents, communications, or 
tangible things not produced or 

disclosed — and do so in a manner that, 
without revealing information itself 
privileged or protected, will enable 
other parties to assess the claim.’’ This 
proposed requirement would permit 
parties to describe withheld items by 
categories, but only if the description 
‘‘will enable other parties to assess the 
claim.’’ Unless such descriptions are 
sufficient, item-by-item descriptions 
would be required. 

The proposed Rule also clarified that 
the log need not describe any material 
outside the scope of the duty to search 
set forth in revised Rule 3.31(c)(2) 
except to the extent that the ALJ has 
authorized additional discovery as 
provided in that Rule. 

No comments were received on the 
proposed amendments to this Rule and 
they are adopted. 

Section 3.39: Orders requiring witnesses 
to testify or provide other information 
and granting immunity. 

The Commission proposed various 
technical revisions to this Rule. No 
comments were received on the 
proposed amendments and they are 
adopted. 

Subpart E—Hearings 

Section 3.41: General hearing rules. 

The proposed revisions to Rule 
3.41(b) required that the evidentiary 
hearing commence on the date set in the 
notice accompanying the complaint, 
limited the length of the evidentiary 
hearing to 210 hours (or the equivalent 
of 30 seven hour trial days) unless 
extended by the Commission, and 
established reasonable time allocations. 
The goal of these proposed revisions 
was to expedite the proceedings. 

The Section commented that the 
proposed Rule should allow ‘‘additional 
flexibility’’ for the ALJ to extend the 
hearing length particularly for 
nonmerger cases involving multiple 
parties. Whole Foods complained that 
the proposed rule unfairly limited the 
ALJ’s discretion over the length of the 
hearing and cited to the lack of such a 
limit in a recent Part 3 scheduling order, 
and the Chamber similarly asserted that 
the ALJ should decide if a longer trial 
is needed. The Commission believes 
that, in the vast majority of cases, 30 
trial days is more than sufficient to 
complete the evidentiary hearing. 
Further, the Rule permits the 
Commission ‘‘upon a showing of good 
cause’’ to extend the commencement 
date or the length of the hearing if the 
case involves, for example, a 
particularly lengthy record or complex 
legal issues. For these reasons, the Rule 
is adopted as proposed. 

VerDate Nov<24>2008 16:07 Jan 12, 2009 Jkt 217001 PO 00000 Frm 00013 Fmt 4701 Sfmt 4700 E:\FR\FM\13JAR3.SGM 13JAR3
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45 See 5 U.S.C. 556(d) (APA provides that ‘‘[a]ny 
oral or documentary evidence may be received, but 
the agency as a matter of policy shall provide for 
the exclusion of irrelevant, immaterial or unduly 
repetitious evidence. A sanction may not be 
imposed or rule or order issued except on 
consideration of the whole record or those parts 
thereof cited by a party and supported by and in 
accordance with the reliable, probative, and 
substantial evidence.’’); see also J.A.M. Builders, 
Inc. v. Herman, 233 F.3d 1350, 1354 (11th Cir. 
2000) (hearsay admissible in administrative 
proceedings if ‘‘reliable and credible’’); FTC v. 
Cement Inst., 333 U.S. 683, 705-06 (1948); 
Richardson v. Perales, 402 U.S. 389, 407-08 (1971); 
Calhoun v. Bailar, 626 F.2d 145, 148 (9th Cir. 1980); 
Buchwalter v. FTC, 235 F.2d 344 (2d Cir. 1956) 
(hearsay evidence is admissible in FTC 
administrative cases). 

Commenter Nagin recommended that 
under paragraph (b)(3), the Commission 
should clarify that the ALJ can hold a 
separate segment of the hearing relating 
to one or more respondents in case any 
particular claim or issue necessitates 
such treatment. The current language of 
this provision, which permits the 
Commission or ALJ to order separate 
hearings of any claim, any separate 
issue, or any number of claims or issues, 
sufficiently covers the scenario raised 
by this commenter and, therefore, no 
change to this provision is necessary. 

Finally, the Commission’s proposed 
amendment included a new paragraph 
(f), a provision moved (and revised) 
from previous Rule 3.51(a) concerning 
the effect of collateral federal court 
actions on Part 3 proceedings. The new 
provision states that the pendency of a 
collateral federal action will stay the 
Part 3 proceeding only if the 
Commission (as opposed to the ALJ) so 
orders ‘‘for good cause,’’ and that 
deadlines set by the rules will be tolled 
during the period of the stay. The 
Commission, and not the ALJ, should be 
authorized to stay the Part 3 proceeding 
pending a collateral action in federal 
court, since the granting of a stay is 
likely to implicate public interest 
considerations that the Commission, 
rather than the ALJ, should resolve. 

Section 3.42: Presiding officials. 
The proposed amendment would 

make explicit provision for the 
Commission to retain jurisdiction over a 
matter during some or all of the 
prehearing proceedings and to designate 
one or more Commissioners to preside. 
The Section objected that by 
‘‘‘codifying’ the Commission’s right to 
interject itself into prehearing case 
management, it may undermine the 
integrity of the process, compromise the 
ALJ, and create an appearance of 
unfairness.’’ The Pitofsky-Sohn 
comment argued that ‘‘the more the 
Commission invades what has 
heretofore been the province of an 
independent ALJ, the more it lends 
credence to concerns regarding the 
fairness of the Part 3 adjudicative 
process.’’ 

The APA, 5 U.S.C. 556(b), and 
unamended Rule 3.42(a) allow the 
Commission or one or more 
Commissioners to preside over the 
hearing as ALJ. It therefore remains 
unclear how authorizing the 
Commission or a Commissioner to 
preside over the initial phases of the 
pretrial proceeding raises a legal issue 
or, for that matter, creates an appearance 
of unfairness. The package of rule 
amendments governing scheduling, 
discovery, and other aspects of the 

pretrial proceedings, however, will 
reduce the need for early Commission or 
Commissioner involvement in case 
management. Nor is the proposed Rule 
needed to authorize the Commission or 
a Commissioner to preside over the 
initial phases of the pretrial process; 
that authority is already implicit in Rule 
3.42(a), which authorizes the 
Commission or one or more 
Commissioners to preside. The 
Commission, therefore, views the 
proposed amendment to Rule 3.42(a) as 
unnecessary and has not adopted it. 

Section 3.43: Evidence. 

The proposed revision in paragraph 
(b) defined hearsay evidence and 
expressly provided for the admission of 
such evidence if it ‘‘is relevant, material, 
and bears satisfactory indicia of 
reliability so that its use is fair.’’ The 
Section complained that expressly 
permitting the admission of hearsay 
evidence would create unnecessary 
disparities between Part 3 and federal 
court procedures that could lead to 
substantive differences in case 
outcomes. It also asserted that the 
unamended Rule, which it interprets as 
applying a case-by-case approach to 
hearsay, is preferable to ‘‘the new 
default rule admitting hearsay evidence 
in every circumstance’’ that might 
unfairly disadvantage respondents. 

However, it is settled law that the 
Commission’s Rules of Practice already 
permit the introduction of hearsay 
evidence, provided that it meets the 
standards of materiality, reliability, and 
relevance. See, e.g., In re Schering- 
Plough Corp., 136 F.T.C. 956, 1007 
(2003), vacated on other grounds, 402 
F.3d 1056 (11th Cir. 2005). As stated in 
the NPRM, and as acknowledged by the 
Section, administrative agencies are not 
bound by the stricter hearsay rules in 
the Federal Rules of Evidence, but must 
independently assess the reliability of 
the evidence itself.45 The ALJ in the first 
instance, and the Commission in its de 
novo review, must determine the 

admissibility and probative value, if 
any, to be given to hearsay evidence by 
analyzing, for example, the possible bias 
of an out-of-court declarant, the context 
in which the hearsay material was 
created, whether the statement was 
sworn to, and whether it is corroborated 
or contradicted by other forms of direct 
evidence. 

Proposed paragraph (b) also provided 
concrete examples of this principle by 
expressly stating that depositions, 
investigational hearings, and prior 
testimony in Commission and other 
proceedings, and any other form of 
hearsay, would be admissible and 
would not be excluded solely because 
they constitute or contain hearsay, if the 
testimony or other form of hearsay was 
sufficiently reliable and probative. 
Proposed paragraph (b) also provided 
that relevant statements or testimony by 
a party-opponent would be admitted; 
such statements do not constitute 
hearsay. 

The proposed Rule was intended to 
ensure that ALJs do not take an overly 
narrow approach to admitting hearsay 
evidence. The proposed Rule did not, 
however, provide for the admission of 
hearsay evidence ‘‘in every 
circumstance,’’ but only where such 
evidence is sufficiently relevant, reliable 
and probative ‘‘so that its use is fair.’’ 
The Commission is adopting the hearsay 
provision in paragraph (b) as proposed. 

The Section also argued that, if the 
amendment is to be adopted, it should 
require parties to provide notice every 
time they intend to introduce hearsay 
evidence to permit the opposing party to 
rebut the evidence, relying on the 
residual hearsay exception rule in Fed. 
R. Evid. 807 that requires such notice. 
Rule 807, however, does not govern the 
most familiar forms of admissible 
hearsay exceptions and the Commission 
is not persuaded that a blanket notice 
rule should apply to the admission of 
hearsay evidence in Part 3 proceedings. 
The Commission notes that the Rule 
contains provisions designed to protect 
against the unfair use of hearsay 
evidence by prohibiting the admission 
of unreliable, immaterial or duplicative 
hearsay evidence, by excluding relevant 
hearsay evidence ‘‘if its probative value 
is substantially outweighed by the 
danger of unfair prejudice,’’ and by 
providing the right of parties ‘‘to submit 
rebuttal evidence’’ to counter the 
admission of any hearsay evidence. 

The Commission also proposed a new 
paragraph (c) to facilitate the 
admissibility of third party documents 
by self-authentication through a written 
declaration of the third party document 
custodian. This provision is analogous 
to Fed. R. Evid. 902(11). The 

VerDate Nov<24>2008 16:07 Jan 12, 2009 Jkt 217001 PO 00000 Frm 00014 Fmt 4701 Sfmt 4700 E:\FR\FM\13JAR3.SGM 13JAR3
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46 See, e.g., Citizens Awareness Network, Inc. v. 
United States, 391 F.3d 338, 351 (1st Cir. 2004); 
Central Freight Lines, Inc. v. United States, 669 F.2d 
1063 (5th Cir. 1982). 

47 See FTC v. Tarriff, 557 F. Supp. 2d 92, 97 
(D.D.C. 2008). 

Commission received no comments on 
this provision and it is adopted as 
proposed. 

Proposed paragraph (d)(1) expressly 
incorporated the APA standard in 5 
U.S.C. 556(d) to allow a party ‘‘to 
present its case or defense by sworn oral 
testimony and documentary evidence, 
to submit rebuttal evidence, and to 
conduct such cross-examination, as in 
the discretion of the Administrative Law 
Judge, may be required for a full and 
true disclosure of the facts.’’ While the 
Section objected that the proposed 
provision might be interpreted to limit 
cross-examination in violation of the 
APA, the new provision expressly 
incorporates the APA standard for the 
presentation of evidence. While the 
APA standard does not impose an 
absolute or unlimited right of cross 
examination,46 it necessarily allows for 
all cross-examination in order to 
ascertain the ‘‘full and true disclosure of 
the facts.’’ This revision is adopted as 
proposed. 

Commenter Nagin recommended that 
paragraph (e), which allows the 
disclosure and offering into evidence of 
any information obtained by the 
Commission, be amended to require 
adherence to other Part 3 rules in order 
to prevent ‘‘unfairness or surprise.’’ 
There is a large difference, however, 
between offering such evidence into the 
record and its admission into the record, 
and—given the mandatory disclosure 
requirements and other discovery 
obligations—there are sufficient 
protections in these rules against any 
unfair use of evidence by complaint 
counsel. The Commission is not 
persuaded that this change is necessary. 

Finally, the Commission proposed in 
re-designated paragraph (f) a definition 
of ‘‘official notice,’’ and to provide that 
a party may controvert an officially 
noticed fact either by opposing the other 
party’s request that official notice be 
taken or after it has been noticed by the 
ALJ or the Commission. Previous Rule 
3.43 did not define official notice or 
what constitutes such notice. The 
Commission received no comments on 
this revision and it is adopted as 
proposed. 

Other paragraphs in the proposed 
Rule were redesignated to accommodate 
new paragraphs and will be adopted as 
proposed. 

Section 3.44: Record. 

The Commission proposed to revise 
Rule 3.44 to require that witness 

testimony be video recorded digitally 
and made part of the official record 
along with the witness’s written 
transcript. As noted in the NPRM, the 
purpose of the proposed revision is to 
enable the Commission, which is tasked 
with reviewing the record de novo, to 
independently assess witness demeanor 
when necessary. Courts have recognized 
the ‘‘added value of demeanor 
evidence’’ from video recording.47 
Requiring video recording of witness 
testimony will improve the quality of 
Commission decisions whenever 
witness demeanor is an important issue. 
No comments criticized this provision 
and it is adopted as proposed. 

The Commission also proposed to 
revise paragraph (c) by deleting the 
word ‘‘immediately’’ at the beginning of 
the first sentence to provide the parties 
with three business days to review the 
record to determine if it is complete or 
needs to be supplemented. This revision 
generated no comments and is adopted 
as proposed. 

Section 3.45: In camera orders. 
The Commission proposed revising 

paragraph (b) to add a paragraph making 
clear that parties have no obligation to 
file or provide in camera versions of 
filings with sensitive materials with 
anyone other than opposing counsel and 
the ALJ during the proceedings, as well 
as with the Commission or federal 
courts during any appeals. No 
comments were received on this 
revision and the Commission adopts it 
as proposed. 

Additional amendments are being 
made to conform the Commission’s in 
camera procedures to the standard 
protective order that the Commission 
has adopted as final as an appendix to 
Rule 3.31, discussed above. 
Accordingly, paragraph (b) of Rule 3.45 
has been further amended to incorporate 
the order’s definition of ‘‘sensitive 
personal information’’ to be accorded in 
camera treatment if such material is to 
be introduced as evidence or otherwise 
used in the proceeding. Thus, where a 
party’s proposed findings, briefs, or 
other documents, filings, and 
submissions contain such information, 
parties will be required to prepare 
public (redacted) and non-public (in 
camera) versions in order to avoid 
public disclosure, just as the parties are 
currently required to do under the Rule 
for other material granted in camera 
treatment or subject to a protective 
order. See Rule 3.45(d), (e). Likewise, 
the Commission is amending Rule 4.2, 
as explained further below, to require 

that parties minimize or omit sensitive 
personal information in their filings 
when such information is not needed 
for the conduct of the proceeding. 

Section 3.46: Proposed findings, 
conclusions, and order. 

The Commission proposed to revise 
paragraph (a) to provide expressly for 
the simultaneous filing of proposed 
findings of fact, conclusions of law, rule 
or order, and supporting briefs within 
21 days of the close of the hearing 
record, as well as the optional filing of 
proposed reply findings, conclusions, 
and briefs within 10 days of the filing 
of the initial proposed findings. The 
previous Rule did not impose any 
deadlines or specify the order of these 
filings, requiring instead that such 
submissions be filed ‘‘[u]pon the closing 
of the hearing record, or within a 
reasonable time thereafter fixed by the 
Administrative Law Judge.’’ The 
proposed change was intended to 
require the orderly and timely 
submission of proposed findings and 
conclusions on which the ALJ may 
consult and to expedite the post-hearing 
phase and issuance of the initial 
decision. 

Whole Foods commented that the 
proposed change ‘‘revokes the ALJ’s 
discretion over the timing of proposed 
findings of fact, conclusions of law and 
briefs in favor of rigid, one-size-fits-all 
time schedules.’’ The schedule outlined 
in the proposed Rule, however, should 
be reasonable in the vast majority of 
cases. In the unusual situation, a party 
may move the ALJ under Rule 4.3 for an 
extension ‘‘[f]or good cause shown.’’ 
The revision is adopted as proposed. 

Subpart F—Decision 

Section 3.51: Initial decision. 

The Commission proposed to revise 
paragraph (a) to require the initial 
decision to be filed within 70 days after 
the last-filed proposed findings of fact 
and conclusions of law (or 85 days after 
the closing of the hearing record if the 
parties waive filing proposed findings), 
but allowed the ALJ to extend these 
deadlines by 30 days ‘‘for good cause.’’ 
The previous Rule required that the 
initial decision be filed within 90 days 
of the close of the hearing record, but 
the Commission determined that setting 
the initial decision deadline to the filing 
of proposed findings and conclusions, 
on which the ALJ may consult in 
preparing his or her decision, was more 
reasonable than basing the deadline on 
the closing of the hearing record. 

The proposed revision also 
maintained the previous Rule’s over-all 
one year deadline for the issuance of the 
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Commission, at any time, or the 
Administrative Law Judge at any time 
prior to the filing of his or her initial 
decision, may, with the consent of the 
parties, shorten any time limit 
prescribed by these Rules of Practice. 
■ 3. Revise § 3.2 to read as follows: 

§ 3.2 Nature of adjudicative proceedings. 

Adjudicative proceedings are those 
formal proceedings conducted under 
one or more of the statutes administered 
by the Commission which are required 
by statute to be determined on the 
record after opportunity for an agency 
hearing. The term includes hearings 
upon objections to orders relating to the 
promulgation, amendment, or repeal of 
rules under sections 4, 5 and 6 of the 
Fair Packaging and Labeling Act, but 
does not include rulemaking 
proceedings up to the time when the 
Commission determines under § 1.26(g) 
of this chapter that objections sufficient 
to warrant the holding of a public 
hearing have been filed. The term also 
includes proceedings for the assessment 



1821 Federal Register / Vol. 74, No. 8 / Tuesday, January 13, 2009 / Rules and Regulations 

date set by the Commission, including 
a plan of discovery that addresses the 
deposition of fact witnesses, timing of 
expert discovery, and the production of 
documents and electronically stored 
information, dates for the submission 
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provided in § 3.24(a)(3). The parties may 
file memoranda of law in support of, or 
in opposition to, the motion consistent 
with § 3.22(c). If a party includes in any 
such brief or memorandum information 
that has been granted in camera status 
pursuant to § 3.45(b) or is subject to 
confidentiality protections pursuant to a 
protective order, the party shall file 2 
versions of the document in accordance 
with the procedures set forth in 
§ 3.45(e). If the Commission (or, when 
appropriate, the Administrative Law 
Judge) determines that there is no 
genuine issue as to any material fact 
regarding liability or relief, it shall issue 
a final decision and order. In the event 
that the motion has been referred to the 
Administrative Law Judge, such 
determination by the Administrative 
Law Judge shall constitute his or her 
initial decision and shall conform to the 
procedures set forth in § 3.51(c). A 
summary decision, interlocutory in 
character and in compliance with the 
procedures set forth in § 3.51(c), may be 
rendered on the issue of liability alone 
although there is a genuine issue as to 
relief. 

(3) Affidavits shall set forth such facts 
as would be admissible in evidence and 
shall show affirmatively that the affiant 
is competent to testify to the matters 
stated therein. The Commission (or, 
when appropriate, the Administrative 
Law Judge) may permit affidavits to be 
supplemented or opposed by 
depositions, answers to interrogatories, 
or further affidavits. When a motion for 
summary decision is made and 
supported as provided in this rule, a 
party opposing the motion may not rest 
upon the mere allegations or denials of 
his or her pleading; the response, by 
affidavits or as otherwise provided in 
this rule, must set forth specific facts 
showing that there is a genuine issue of 
material fact for trial. If no such 
response is filed, summary decision, if 
appropriate, shall be rendered. 

(4) Should it appear from the 
affidavits of a party opposing the motion 
that it cannot, for reasons stated, present 
by affidavit facts essential to justify its 
opposition, the Commission (or, when 
appropriate, the Administrative Law 
Judge) may deny the motion for 
summary decision or may order a 
continuance to permit affidavits to be 
obtained or depositions to be taken or 
discovery to be had or make such other 
order as is appropriate and a 
determination to that effect shall be 
made a matter of record. 

(5) If on motion under this rule a 
summary decision is not rendered upon 
the whole case or for all the relief asked 
and a trial is necessary, the Commission 
(or, when appropriate, the 

Administrative Law Judge) shall issue 
an order specifying the facts that appear 
without substantial controversy and 
directing further proceedings in the 
action. The facts so specified shall be 
deemed established. 

(b) Affidavits filed in bad faith. (1) 
Should it appear to the satisfaction of 
the Commission (or, when appropriate, 
the Administrative Law Judge) at any 
time that any of the affidavits presented 
pursuant to this rule are presented in 
bad faith, or solely for the purpose of 
delay, or are patently frivolous, the 
Commission (or, when appropriate, the 
Administrative Law Judge) shall enter a 
determination to that effect upon the 
record. 

(2) If upon consideration of all 
relevant facts attending the submission 
of any affidavit covered by paragraph 
(b)(1) of this section, the Commission 
(or, when appropriate, the 
Administrative Law Judge) concludes 
that action to suspend or remove an 
attorney from the case is warranted, it 
shall take action as specified in 
§ 3.42(d). If the Administrative Law 
Judge to whom the Commission has 
referred a motion for summary decision 
concludes, upon consideration of all the 
relevant facts attending the submission 
of any affidavit covered by paragraph 
(b)(1) of this section, that the matter 
should be certified to the Commission 
for consideration of disciplinary action 
against an attorney, including 
reprimand, suspension or disbarment, 
the Administrative Law Judge shall 
certify the matter, with his or her 
findings and recommendations, to the 
Commission for its consideration of 
disciplinary action in the manner 
provided by the Commission’s rules. If 
the Commission has addressed the 
motion directly, it may consider such 
disciplinary action without a 
certification by the Administrative Law 
Judge. 
■ 10. Revise § 3.26 to read as follows: 

§ 3.26 Motions following denial of 
preliminary injunctive relief. 

(a) This section sets forth two 
procedures by which respondents may 
obtain consideration of whether 
continuation of an adjudicative 
proceeding is in the public interest after 
a court has denied preliminary 
injunctive relief in a separate 
proceeding brought under section 13(b) 
of the Federal Trade Commission Act, 
15 U.S.C. 53(b), in aid of the 
adjudication. 

(b) A motion under this section shall 
be addressed to the Commission and 
filed with the Secretary of the 
Commission. If the Commission has 
filed a request for a stay, injunction, or 

other emergency relief pending appeal 
to a court of appeals, the motion must 
be filed within 14 days after, but no 
earlier than, the court of appeals has 
denied the Commission’s request. In 
cases in which the Commission has not 
sought relief from the court of appeals 
within 7 days following the denial of a 
preliminary injunction, the motion must 
be filed within 14 days after the district 
court has denied preliminary relief. 

(c) Withdrawal from adjudication. If a 
court has denied preliminary injunctive 
relief to the Commission in a section 
13(b) proceeding brought in aid of an 
adjudicative proceeding, respondents 
may move that the proceeding be 
withdrawn from adjudication in order to 
consider whether or not the public 
interest warrants further litigation. Such 
a motion shall be filed jointly or 
separately by each of the respondents in 
the adjudicative proceeding. Complaint 
counsel may file a response within 14 
days after such motion is filed. The 
matter will not be withdrawn from 
adjudication unless the Commission so 
directs. 

(d) Consideration on the record. 
Instead of a motion to withdraw the 
matter from adjudication, any 
respondent or respondents may file a 
motion under this paragraph to dismiss 
the administrative complaint on the 
basis that the public interest does not 
warrant further litigation after a court 
has denied preliminary injunctive relief 
to the Commission. Complaint counsel 
may file a response within 14 days after 
such motion is filed. The filing of a 
motion to dismiss shall not stay the 
proceeding unless the Commission so 
directs. 

(e) Form. Memoranda in support of or 
in opposition to such motions shall not 
exceed 10,000 words. This word count 
limitation includes headings, footnotes, 
and quotations, but does not include the 
cover, table of contents, table of 
citations or authorities, glossaries, 
statements with respect to oral 
argument, any addendums containing 
statutes, rules or regulations, any 
certificates of counsel, proposed form of 
order, and any attachment required by 
§ 3.45(e). 

(f) In camera materials. If any filing 
includes materials that are subject to 
confidentiality protections pursuant to 
an order entered in either the 
proceeding under section 13(b) or in the 
proceeding under this part, such 
materials shall be treated as in camera 
materials for purposes of this paragraph 
and the party shall file 2 versions of the 
document in accordance with the 
procedures set forth in § 3.45(e). The 
time within which complaint counsel 
may file an answer under this paragraph 
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will begin to run upon service of the in 
camera version of the motion (including 
any supporting briefs and memoranda). 

(g) Ruling by Commission. The 
Commission shall rule on any motion 
authorized by this section within 30 
days after the filing of the motion and 
any memoranda in support of or in 
opposition to the motion. 
■ 11. Revise § 3.31 to read as follows: 

§ 3.31 General discovery provisions. 

(a) Discovery methods. Parties may 
obtain discovery by one or more of the 
following methods: Depositions upon 
oral examination or written questions; 
written interrogatories; production of 
documents or things for inspection and 
other purposes; and requests for 
admission. Except as provided in the 
rules, or unless the Administrative Law 
Judge orders otherwise, the frequency or 
sequence of these methods is not 
limited. The parties shall, to the greatest 
extent practicable, conduct discovery 
simultaneously; the fact that a party is 
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upon a showing that there is substantial 
reason to believe that such evidence 
would not otherwise be available for 
presentation at the hearing. 

(e) Supplementation of disclosures 
and responses. A party who has made 
a mandatory initial disclosure under 
§ 3.31(b) or responded to a request for 
discovery with a disclosure or response 
is under a duty to supplement or correct 
the disclosure or response to include 
information thereafter acquired if 
ordered by the Administrative Law 
Judge or in the following circumstances: 

(1) A party is under a duty to 
supplement at appropriate intervals its 
mandatory initial disclosures under 
§ 3.31(b) if the party learns that in some 
material respect the information 
disclosed is incomplete or incorrect and 
if the additional or corrective 
information has not otherwise been 
made known to the other parties during 
the discovery process or in writing. 

(2) A party is under a duty to amend 
in a timely manner a prior response to 
an interrogatory, request for production, 
or request for admission if the party 
learns that the response is in some 
material respect incomplete or incorrect. 

(f) Stipulations. When approved by 
the Administrative Law Judge, the 
parties may by written stipulation (1) 
provide that depositions may be taken 
before any person, at any time or place, 
upon any notice, and in any manner and 
when so taken may be used like other 
depositions, and (2) modify the 
procedures provided by these rules for 
other methods of discovery. 

(g) Inadvertent production. The 
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consultants, provided they are not 
affiliated in any way with a respondent 
and have signed an agreement to abide 
by the terms of the protective order; and 
(e) any witness or deponent who may 
have authored or received the 
information in question. 

8. Disclosure of confidential material 
to any person described in Paragraph 7 
of this Order shall be only for the 
purposes of the preparation and hearing 
of this proceeding, or any appeal 
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within the preceding 4 years. A rebuttal 
or surrebuttal report need not include 
any information already included in the 
initial report of the witness. 

(d) A party may depose any person 
who has been identified as an expert 
whose opinions may be presented at 
trial. Unless otherwise ordered by the 
Administrative Law Judge, a deposition 
of any expert witness shall be 
conducted after the disclosure of a 
report prepared by the witness in 
accordance with paragraph (a). 
Depositions of expert witnesses shall be 
completed not later than 65 days after 
the close of fact discovery. Upon 
motion, the Administrative Law Judge 
may order further discovery by other 
means, subject to such restrictions as to 
scope as the Administrative Law Judge 
may deem appropriate. A party, 
however, may not discover facts known 
or opinions held by an expert who has 
been retained or specially employed by 
another party in anticipation of 
litigation or preparation for hearing and 
who is not listed as a witness for the 
evidentiary hearing. 
■ 13. Revise § 3.33 to read as follows: 

§ 3.33 Depositions. 
(a) In general. Any party may take a 

deposition of any named person or of a 
person or persons described with 
reasonable particularity, provided that 
such deposition is reasonably expected 
to yield erson 
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(1) Objections to admissibility. Subject 
to the provisions of paragraph (g)(2) of 
this section, objection may be made at 
the hearing to receiving in evidence any 
deposition or part thereof for any reason 
which would require the exclusion of 
the evidence if the witness were then 
present and testifying. 

(2) Effect of errors and irregularities in 
depositions-(i) As to notice. All errors 
and irregularities in the notice for taking 
a deposition are waived unless written 
objection is promptly served upon the 
party giving the notice. 

(ii) As to disqualification of officer. 
Objection to taking a deposition because 
of disqualification of the officer before 
whom it is to be taken is waived unless 
made before the taking of the deposition 
begins or as soon thereafter as the 
disqualification becomes known or 
could be discovered with reasonable 
diligence. 

(iii) As to taking of deposition. (A) 
Objections to the competency of a 
witness or to the competency, 
relevancy, or materiality of testimony 
are not waived by failure to make them 
before or during the taking of the 
deposition, unless the ground of the 
objection is one which might have been 
obviated or removed if presented at that 
time. 

(B) Errors and irregularities occurring 
at the oral examination in the manner of 
taking the deposition, in the form of the 
questions or answers, in the oath or 
affirmation, or in the conduct of parties, 
and errors of any kind which might be 
obviated, removed, or cured if promptly 
presented, are waived unless seasonable 
objection thereto is made at the taking 
of the deposition. 

(C) Objections to the form of written 
questions are waived unless served in 
writing upon all parties within the time 
allowed for serving the succeeding cross 
or other questions and within 5 days 
after service of the last questions 
authorized. 

(iv) As to completion and return of 
deposition. Errors and irregularities in 
the manner in which the testimony is 
transcribed or the deposition is 
prepared, signed, certified, endorsed, or 
otherwise dealt with by the officer are 
waived unless a motion to suppress the 
deposition or some part thereof is made 
with reasonable promptness after such 
defect is or with due diligence might 
have been ascertained. 
■ 14. Revise § 3.34 to read as follows: 

§ 3.34 Subpoenas. 
(a) Subpoenas ad testificandum. 

Counsel for a party may sign and issue 
a subpoena, on a form provided by the 
Secretary, requiring a person to appear 
and give testimony at the taking of a 

deposition to a party requesting such 
subpoena or to attend and give 
testimony at an adjudicative hearing. 

(b) Subpoenas duces tecum; 
subpoenas to permit inspection of 
premises. Counsel for a party may sign 
and issue a subpoena, on a form 
provided by the Secretary, commanding 
a person to produce and permit 
inspection and copying of designated 
books, documents, or tangible things, or 
commanding a person to permit 
inspection of premises, at a time and 
place therein specified. The subpoena 
shall specify with reasonable 
particularity the material to be 
produced. The person commanded by 
the subpoena need not appear in person 
at the place of production or inspection 
unless commanded to appear for a 
deposition or hearing pursuant to 
paragraph (a) of this section. As used 
herein, the term ‘‘documents’’ includes 
written materials, electronically stored 
information, and tangible things. A 
subpoena duces tecum may be used by 
any party for purposes of discovery, for 
obtaining documents for use in 
evidence, or for both purposes, and 
shall specify with reasonable 
particularity the materials to be 
produced. 

(c) Motions to quash; limitation on 
subpoenas. Any motion by the subject 
of a subpoena to limit or quash the 
subpoena shall be filed within the 
earlier of 10 days after service thereof or 
the time for compliance therewith. Such 
motions shall set forth all assertions of 
privilege or other factual and legal 
objections to the subpoena, including all 
appropriate arguments, affidavits and 
other supporting documentation, and 
shall include the statement required by 
§ 3.22(g). Nothing in paragraphs (a) and 
(b) of this section authorizes the 
issuance of subpoenas except in 
accordance with § 3.31(c)(2) and § 3.36. 
■ 15. Revise § 3.35 to read as follows: 

§ 3.35 Interrogatories to parties 

(a) Availability; procedures for use. (1) 
Any party may serve upon any other 
party written interrogatories, not 
exceeding 25 in number, including all 
discrete subparts, to be answered by the 
party served or, if the party served is a 
public or private corporation, 
partnership, association or 
governmental agency, by any officer or 
agent, who shall furnish such 
information as is available to the party. 
For this purpose, information shall not 
be deemed to be available insofar as it 
is in the possession of the 
Commissioners, the General Counsel, 
the office of Administrative Law Judges, 
or the Secretary in his or her capacity 

as custodian or recorder of any such 
information, or their respective staffs. 

(2) Each interrogatory shall be 
answered separately and fully in writing 
under oath, unless it is objected to on 
grounds not raised and ruled on in 
connection with the authorization, in 
which event the reasons for objection 
shall be stated in lieu of an answer. The 
answers are to be signed by the person 
making them, and the objections signed 
by the attorney making them. The party 
upon whom the interrogatories have 
been served shall serve a copy of the 
answers, and objections, if any, within 
30 days after the service of the 
interrogatories. The Administrative Law 
Judge may allow a shorter or longer 
time. 

(3) Except as provided in § 3.31(h), 
interrogatories shall not be filed with 
the Office of the Secretary, the 
Administrative Law Judge, or otherwise 
provided to the Commission. 

(b) Scope; use at hearing. (1) 
Interrogatories may relate to any matters 
that can be inquired into under 
§ 3.31(c)(1), and the answers may be 
used to the extent permitted by the rules 
of evidence. 

(2) An interrogatory otherwise proper 
is not necessarily objectionable merely 
because an answer to the interrogatory 
involves an opinion or contention that 
relates to fact or the application of law 
to fact, but such an interrogatory need 
not be answered until after designated 
discovery has been completed, but in no 
case later than 3 days before the final 
pretrial conference. 

(c) Option to produce records. Where 
the answer to an interrogatory may be 
derived or ascertained from the records 
of the party upon whom the 
interrogatory has been served or from an 
examination, audit, or inspection of 
such records, or from a compilation, 
abstract, or summary based thereon, and 
the burden of deriving or ascertaining 
the answer is substantially the same for 
the party serving the interrogatory as for 
the party served, it is a sufficient answer 
to such interrogatory to specify the 
records from which the answer may be 
derived or ascertained and to afford to 
the party serving the interrogatory 
reasonable opportunity to examine, 
audit or inspect such records and to 
make copies, compilations, abstracts or 
summaries. The specification shall 
include sufficient detail to permit the 
interrogating party to identify readily 
the individual documents from which 
the answer may be ascertained. 
■ 16. Revise § 3.36 to read as follows: 
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to the motion by the opposing party 
must be filed within 5 days of receipt of 
service of the motion and shall be no 
longer than 2,500 words. These word 
count limitations include headings, 
footnotes, and quotations, but do not 
include the cover, table of contents, 
table of citations or authorities, 
glossaries, statements with respect to 
oral argument, any addendums 
containing statutes, rules or regulations, 
any certificates of counsel, proposed 
form of order, and any attachment 
required by § 3.45(e). The 
Administrative Law Judge shall rule on 
a motion to compel within 3 business 
days of the date in which the response 
is due. Unless the Administrative Law 
Judge determines that the objection is 
justified, the Administrative Law Judge 
shall order that an initial disclosure or 
an answer to any requests for 
admissions, documents, depositions, or 
interrogatories be served or disclosure 
otherwise be made. 

(b) If a party or an officer or agent of 
a party fails to comply with any 
discovery obligation imposed by these 
rules, upon motion by the aggrieved 
party, the Administrative Law Judge or 
the Commission, or both, may take such 
action in regard thereto as is just, 
including but not limited to the 
following: 

(1) Order that any answer be amended 
to comply with the request, subpoena, 
or order; 

(2) Order that the matter be admitted 
or that the admission, testimony, 
documents, or other evidence would 
have been adverse to the party; 

(3) Rule that for the purposes of the 
proceeding the matter or matters 
concerning which the order or subpoena 
was issued be taken as established 
adversely to the party; 

(4) Rule that the party may not 
introduce into evidence or otherwise 
rely, in support of any claim or defense, 
upon testimony by such party, officer, 
agent, expert, or fact witness, or the 
documents or other evidence, or upon 
any other improperly withheld or 
undisclosed materials, information, 
witnesses, or other discovery; 

(5) Rule that the party may not be 
heard to object to introduction and use 
of secondary evidence to show what the 
withheld admission, testimony, 
documents, or other evidence would 
have shown; 

(6) Rule that a pleading, or part of a 
pleading, or a motion or other 
submission by the party, concerning 
which the order or subpoena was 
issued, be stricken, or that a decision of 
the proceeding be rendered against the 
party, or both. 

(c) Any such action may be taken by 
written or oral order issued in the 
course of the proceeding or by inclusion 
in an initial decision of the 
Administrative Law Judge or an order or 
opinion of the Commission. It shall be 
the duty of parties to seek and 
Administrative Law Judges to grant such 
of the foregoing means of relief or other 
appropriate relief as may be sufficient to 
compensate for withheld testimony, 
documents, or other evidence. If in the 
Administrative Law Judge’s opinion 
such relief would not be sufficient, or in 
instances where a nonparty fails to 
comply with a subpoena or order, he or 
she shall certify to the Commission a 
request that court enforcement of the 
subpoena or order be sought. 
■ 19. Revise § 3.38A to read as follows: 

§ 3.38A Withholding requested material. 
(a) Any person withholding material 

responsive to a subpoena issued 
pursuant to § 3.34 or § 3.36, written 
interrogatories requested pursuant to 
§ 3.35, a request for production or access 
pursuant to § 3.37, or any other request 
for the production of materials under 
this part, shall assert a claim of privilege 
or any similar claim not later than the 
date set for production of the material. 
Such person shall, if so directed in the 
subpoena or other request for 
production, submit, together with such 
claim, a schedule which describes the 
nature of the documents, 
communications, or tangible things not 
produced or disclosed - and does so in 
a manner that, without revealing 
information itself privileged or 
protected, will enable other parties to 
assess the claim. The schedule need not 
describe any material outside the scope 
of the duty to search set forth in 
§ 3.31(c)(2) except to the extent that the 
Administrative Law Judge has 
authorized additional discovery as 
provided in that paragraph. 

(b) A person withholding material for 
reasons described in § 3.38A(a) shall 
comply with the requirements of that 
subsection in lieu of filing a motion to 
limit or quash compulsory process. 

�19. R67 se § 3.38A to9ead as follows: 
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(b) Expedition. Hearings shall proceed 
with all reasonable expedition, and, 
insofar as practicable, shall be held at 
one place and shall continue, except for 
brief intervals of the sort normally 
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evidence in the record, the parties, upon 
timely request, shall be afforded an 
opportunity to disprove such noticed 
fact. 

(g) Objections. Objections to evidence 
shall timely and briefly state the 
grounds relied upon, but the transcript 
shall not include argument or debate 
thereon except as ordered by the 
Administrative Law Judge. Rulings on 
all objections shall appear in the record. 

(h) Exceptions. Formal exception to 
an adverse ruling is not required. 

(i) Excluded evidence. When an 
objection to a question propounded to a 
witness is sustained, the questioner may 
make a specific offer of what he or she 
expects to prove by the answer of the 
witness, or the Administrative Law 
Judge may, in his or her discretion, 
receive and report the evidence in full. 
Rejected exhibits, adequately marked for 
identification, shall be retained in the 
record so as to be available for 
consideration by any reviewing 
authority. 
■ 23. Revise § 3.44 to read as follows: 

§ 3.44 Record. 
(a) Reporting and transcription. 

Hearings shall be stenographically 
reported and transcribed by the official 
reporter of the Commission under the 
supervision of the Administrative Law 
Judge, and the original transcript shall 
be a part of the record and the sole 
official transcript. The live oral 
testimony of each witness shall be video 
recorded digitally, and the video 
recording and the written transcript of 
the testimony shall be made part of the 
record. Copies of transcripts are 
available from the reporter at rates not 
to exceed the maximum rates fixed by 
contract between the Commission and 
the reporter. 

(b) Corrections. Corrections of the 
official transcript may be made only 
when they involve errors affecting 
substance and then only in the manner 
herein provided. Corrections ordered by 
the Administrative Law Judge or agreed 
to in a written stipulation signed by all 
counsel and parties not represented by 
counsel, and approved by the 
Administrative Law Judge, shall be 
included in the record, and such 
stipulations, except to the extent they 
are capricious or without substance, 
shall be approved by the Administrative 
Law Judge. Corrections shall not be 
ordered by the Administrative Law 
Judge except upon notice and 
opportunity for the hearing of 
objections. Such corrections shall be 
made by the official reporter by 
furnishing substitute type pages, under 
the usual certificate of the reporter, for 
insertion in the official record. The 

original uncorrected pages shall be 
retained in the files of the Commission. 

(c) Closing of the hearing record. 
Upon completion of the evidentiary 
hearing, the Administrative Law Judge 
shall issue an order closing the hearing 
record after giving the parties 3 business 
days to determine if the record is 
complete or needs to be supplemented. 
The Administrative Law Judge shall 
retain the discretion to permit or order 
correction of the record as provided in 
§ 3.44(b). 
■ 24. Revise § 3.45 to read as follows: 

§ 3.45 In camera orders. 
(a) Definition. Except as hereinafter 

provided, material made subject to an in 
camera order will be kept confidential 
and not placed on the public record of 
the proceeding in which it was 
submitted. Only respondents, their 
counsel, authorized Commission 
personnel, and court personnel 
concerned with judicial review may 
have access thereto, provided that the 
Administrative Law Judge, the 
Commission and reviewing courts may 
disclose such in camera material to the 
extent necessary for the proper 
disposition of the proceeding. 

(b) In camera treatment of material. A 
party or third party may obtain in 
camera treatment for material, or 
portions thereof, offered into evidence 
only by motion to the Administrative 
Law Judge. Parties who seek to use 
material obtained from a third party 
subject to confidentiality restrictions 
must demonstrate that the third party 
has been given at least 10 days notice of 
the proposed use of such material. Each 
such motion must include an 
attachment containing a copy of each 
page of the document in question on 
which in camera or otherwise 
confidential excerpts appear. The 
Administrative Law Judge shall order 
that such material, whether admitted or 
rejected, be placed in camera only after 
finding that its public disclosure will 
likely result in a clearly defined, serious 
injury to the person, partnership, or 
corporation requesting in camera 
treatment or after finding that the 
material constitutes sensitive personal 
information. ‘‘Sensitive personal 
information’’ shall include, but shall not 
be limited to, an individual’s Social 
Security number, taxpayer identification 
number, financial account number, 
credit card or debit card number, 
driver’s license number, state-issued 
identification number, passport number, 
date of birth (other than year), and any 
sensitive health information identifiable 
by individual, such as an individual’s 
medical records. For material other than 
sensitive personal information, a finding 

that public disclosure will likely result 
in a clearly defined, serious injury shall 
be based on the standard articulated in 
H.P. Hood & Sons, Inc., 58 F.T.C. 1184, 
1188 (1961); see also Bristol-Myers Co., 
90 F.T.C. 455, 456 (1977), which 
established a three-part test that was 
modified by General Foods Corp., 95 
F.T.C. 352, 355 (1980). The party 
submitting material for which in camera 
treatment is sought must provide, for 
each piece of such evidence and affixed 
to such evidence, the name and address 
of any person who should be notified in 
the event that the Commission intends 
to disclose in camera information in a 
final decision. No material, or portion 
thereof, offered into evidence, whether 
admitted or rejected, may be withheld 
from the public record unless it falls 
within the scope of an order issued in 
accordance with this section, stating the 
date on which in camera treatment will 
expire, and including: 

(1) A description of the material; 
(2) A statement of the reasons for 

granting in camera treatment; and 
(3) A statement of the reasons for the 

date on which in camera treatment will 
expire, except in the case of sensitive 
personal information, which shall be 
accorded permanent in camera 
treatment unless disclosure or an 
expiration date is required or provided 
by law. For in camera material other 
than sensitive personal information, an 
expiration date may not be omitted 
except in unusual circumstances, in 
which event the order shall state with 
specificity the reasons why the need for 
confidentiality of the material, or 
portion thereof at issue is not likely to 
decrease over time, and any other 
reasons why such material is entitled to 
in camera treatment for an 
indeterminate period. If an in camera 
order is silent as to duration, without 
explanation, then it will expire 3 years 
after its date of issuance. Material 
subject to an in camera order shall be 
segregated from the public record and 
filed in a sealed envelope, or other 
appropriate container, bearing the title, 
the docket number of the proceeding, 
the notation ‘‘In Camera Record under 
§ 3.45,’’ and the date on which in 
camera treatment expires. If the 
Administrative Law Judge has 
determined that in camera treatment 
should be granted for an indeterminate 
period, the notation should state that 
fact. Parties are not required to provide 
documents subject to in camera 
treatment, including documents 
obtained from third parties, to any 
individual or entity other than the 
Administrative Law Judge, counsel for 
other parties, and, during an appeal, the 
Commission or a federal court. 
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(c) Release of in camera material. In 
camera material constitutes part of the 
confidential records of the Commission 
and is subject to the provisions of § 4.11 
of this chapter. 

(d) Briefs and other submissions 
referring to in camera or confidential 
information. Parties shall not disclose 
information that has been granted in 
camera status pursuant to § 3.45(b) or is 
subject to confidentiality protections 
pursuant to a protective order in the 
public version of proposed findings, 
briefs, or other documents. This 
provision does not preclude references 
in such proposed findings, briefs, or 
other documents to in camera or other 
confidential information or general 
statements based on the content of such 
information. 

(e) When in camera or confidential 
information is included in briefs and 
other submissions. If a party includes 
specific information that has been 
granted in camera status pursuant to 
§ 3.45(b) or is subject to confidentiality 
protections pursuant to a protective 
order in any document filed in a 
proceeding under this part, the party 
shall file 2 versions of the document. A 
complete version shall be marked ‘‘In 
Camera’’ or ‘‘Subject to Protective 
Order,’’ as appropriate, on the first page 
and shall be filed with the Secretary and 
served by the party on the other parties 
in accordance with the rules in this part. 
Submitters of in camera or other 
confidential material should mark any 
such material in the complete versions 
of their submissions in a conspicuous 
matter, such as with highlighting or 
bracketing. References to in camera or 
confidential material must be supported 
by record citations to relevant 
evidentiary materials and associated 
Administrative Law Judge in camera or 
other confidentiality rulings to confirm 
that in camera or other confidential 
treatment is warranted for such 
material. In addition, the document 
must include an attachment containing 
a copy of each page of the document in 
question on which in camera or 
otherwise confidential excerpts appear, 
and providing the name and address of 
any person who should be notified of 
the Commission’s intent to disclose in a 
final decision any of the in camera or 
otherwise confidential information in 
the document. Any time period within 
which these rules allow a party to 
respond to a document shall run from 
the date the party is served with the 
complete version of the document. An 
expurgated version of the document, 
marked ‘‘Public Record’’ on the first 
page and omitting the in camera and 
confidential information and attachment 
that appear in the complete version, 

shall be filed with the Secretary within 
5 days after the filing of the complete 
version, unless the Administrative Law 
Judge or the Commission directs 
otherwise, and shall be served by the 
party on the other parties in accordance 
with the rules in this part. The 
expurgated version shall indicate any 
omissions with brackets or ellipses, and 
its pagination and depiction of text on 
each page shall be identical to that of 
the in camera version. 

(f) When in camera or confidential 
information is included in rulings or 
recommendations of the Administrative 
Law Judge. If the Administrative Law 
Judge includes in any ruling or 
recommendation information that has 
been granted in camera status pursuant 
to § 3.45(b) or is subject to 
confidentiality protections pursuant to a 
protective order, the Administrative 
Law Judge shall file 2 versions of the 
ruling or recommendation. A complete 
version shall be marked ‘‘In Camera’’ or 
‘‘Subject to Protective Order,’’ as 
appropriate, on the first page and shall 
be served upon the parties. The 
complete version will be placed in the 
in camera record of the proceeding. An 
expurgated version, to be filed within 5 
days after the filing of the complete 
version, shall omit the in camera and 
confidential information that appears in 
the complete version, shall be marked 
‘‘Public Record’’ on the first page, shall 
be served upon the parties, and shall be 
included in the public record of the 
proceeding. 

(g) Provisional in camera rulings. The 
Administrative Law Judge may make a 
provisional grant of in camera status to 
materials if the showing required in 
§ 3.45(b) cannot be made at the time the 
material is offered into evidence but the 
Administrative Law Judge determines 
that the interests of justice would be 
served by such a ruling. Within 20 days 
of such a provisional grant of in camera 
status, the party offering the evidence or 
an interested third party must present a 
motion to the Administrative Law Judge 
for a final ruling on whether in camera 
treatment of the material is appropriate 
pursuant to § 3.45(b). If no such motion 
is filed, the Administrative Law Judge 
may either exclude the evidence, deny 
in camera status, or take such other 
action as is appropriate. 
■ 26. Revise § 3.46 to read as follows: 

§ 3.46 Proposed findings, conclusions, 
and order. 

(a) General. Within 21 days of the 
closing of the hearing record, each party 
may file with the Secretary for 
consideration of the Administrative Law 
Judge proposed findings of fact, 
conclusions of law, and rule or order, 

together with reasons therefor and briefs 
in support thereof. Such proposals shall 
be in writing, shall be served upon all 
parties, and shall contain adequate 
references to the record and authorities 
relied on. If a party includes in the 
proposals information that has been 
granted in camera status pursuant to 
§ 3.45(b), the party shall file 2 versions 
of the proposals in accordance with the 
procedures set forth in § 3.45(e). Reply 
findings of fact, conclusions of law, and 
briefs may be filed by each party within 
10 days of service of the initial proposed 
findings. 

(b) Exhibit index. The first statement 
of proposed findings of fact and 
conclusions of law filed by a party shall 
include an index listing for each exhibit 
offered by the party and received in 
evidence: 

(1) The exhibit number, followed by 
(2) The exhibit’s title or a brief 

description if the exhibit is untitled; 
(3) The transcript page at which the 

Administrative Law Judge ruled on the 
exhibit’s admissibility or a citation to 
any written order in which such ruling 
was made; 

(4) The transcript pages at which the 
exhibit is discussed; 

(5) An identification of any other 
exhibit which summarizes the contents 
of the listed exhibit, or of any other 
exhibit of which the listed exhibit is a 
summary; 

(6) A cross-reference, by exhibit 
number, to any other portions of that 
document admitted as a separate exhibit 
on motion by any other party; and 

(7) A statement whether the exhibit 
has been accorded in camera treatment, 
and a citation to the in camera ruling. 

(c) Witness index. The first statement 
of proposed findings of fact and 
conclusions of law filed by a party shall 
also include an index to the witnesses 
called by that party, to include for each 
witness: 

(1) The name of the witness; 
(2) A brief identification of the 

witness; 
(3) The transcript pages at which any 

testimony of the witness appears; and 
(4) A statement whether the exhibit 

has been accorded in camera treatment, 
and a citation to the in camera ruling. 

(d) Stipulated indices. As an 
alternative to the filing of separate 
indices, the parties are encouraged to 
stipulate to joint exhibit and witness 
indices at the time the first statement of 
proposed findings of fact and 
conclusions of law is due to be filed. 

(e) Rulings. The record shall show the 
Administrative Law Judge’s ruling on 
each proposed finding and conclusion, 
except when the order disposing of the 
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proceeding otherwise informs the 
parties of the action taken. 
■ 27. Revise § 3.51 to read as follows: 

§ 3.51 Initial decision. 
(a) When filed and when effective. 

The Administrative Law Judge shall file 
an initial decision within 70 days after 
the filing of the last filed initial or reply 
proposed findings of fact, conclusions of 
law and order pursuant to § 3.46, within 
85 days of the closing the hearing record 
pursuant to § 3.44(c) where the parties 
have waived the filing of proposed 
findings, or within 14 days after the 
granting of a motion for summary 
decision following a referral of such 
motion from the Commission. The 
Administrative Law Judge may extend 
any of these time periods by up to 30 
days for good cause. The Commission 
may further extend any of these time 
periods for good cause. Except in cases 
subject to § 3.52(a), once issued, the 
initial decision shall become the 
decision of the Commission 30 days 
after service thereof upon the parties or 
30 days after the filing of a timely notice 
of appeal, whichever shall be later, 
unless a party filing such a notice shall 
have perfected an appeal by the timely 
filing of an appeal brief or the 
Commission shall have issued an order 
placing the case on its own docket for 
review or staying the effective date of 
the decision. 

(b) Exhaustion of administrative 
remedies. An initial decision shall not 
be considered final agency action 
subject to judicial review under 5 U.S.C. 
704. Any objection to a ruling by the 
Administrative Law Judge, or to a 
finding, conclusion or a provision of the 
order in the initial decision, which is 
not made a part of an appeal to the 
Commission shall be deemed to have 
been waived. 

(c) Content, format for filing. (1) An 
initial decision shall be based on a 
consideration of the whole record 
relevant to the issues decided, and shall 
be supported by reliable and probative 
evidence. The initial decision shall 
include a statement of findings of fact 
(with specific page references to 
principal supporting items of evidence 
in the record) and conclusions of law, 
as well as the reasons or basis therefor, 
upon all the material issues of fact, law, 
or discretion presented on the record (or 
those designated under paragraph (c)(2) 
of this section) and an appropriate rule 
or order. Rulings containing information 
granted in camera status pursuant to 
§ 3.45 shall be filed in accordance with 
§ 3.45(f). 

(2) The initial decision shall be 
prepared in a common word processing 
format, such as WordPerfect or 

Microsoft Word, and shall be filed by 
the Administrative Law Judge with the 
Office of the Secretary in both electronic 
and paper versions. 

(3) When more than one claim for 
relief is presented in an action, or when 
multiple parties are involved, the 
Administrative Law Judge may direct 
the entry of an initial decision as to one 
or more but fewer than all of the claims 
or parties only upon an express 
determination that there is no just 
reason for delay and j
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(b) Title. Documents shall clearly 
show the file or docket number and title 
of the action in connection with which 
they are filed. 

(c) Paper and electronic copies of and 
service of filings before the Commission, 
and of filings before an ALJ in 
adjudicative proceedings. (1) Except as 
otherwise provided, each document 
filed before the Commission, whether in 
an adjudicative or a nonadjudicative 
proceeding, shall be filed with Secretary 
of the Commission, and shall include a 
paper original, 12 paper copies, and an 
electronic copy (in ASCII format, 
WordPerfect, or Microsoft Word). 
Except as otherwise provided, each 
document filed by a party in an 
adjudicative proceeding before an ALJ 
shall be filed with the Secretary of the 
Commission, and shall include a paper 
original, 1 paper copy and an electronic 
copy (in ASCII format, WordPerfect, or 
Microsoft Word). 

(2) The first page of the paper original 
of each such document shall be clearly 
labeled either public, or in camera or 
confidential. If the document is labeled 
in camera or confidential, it must 
include as an attachment either a 
motion requesting in camera or 
otherwise confidential treatment, in the 
form prescribed by § 3.45(b), or a copy 
of a Commission, ALJ, or federal court 
order granting such treatment. The 
document must also include as a 
separate attachment a set of only those 
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