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consider all comments we receive on or 
before the closing date. We will 
consider comments filed late if it is 
possible to do so without incurring 
expense or delay. We may change the 
proposals in light of the comments we 
receive. 

If you want the FAA to acknowledge 
receipt of your comments, include with 
your comments a pre-addressed, 
stamped postcard on which the docket 
number appears. We will stamp the date 
on the postcard and mail it to you. 

Background 

On February 28, 2002, the FAA 
published NPRM, Notice No. 02–04, 
Antidrug and Alcohol Misuse 
Prevention Programs for Personnel 
Engaged in Specified Aviation Activities 
(67 FR 9366). Comments to that 
document were to be received on or 
before May 29, 2002. 

By letter dated April 29, 2002, 14 
entities jointly requested that the FAA 
extend the comment period for NPRM, 
Notice No. 02–04, for 90 days. The 
entities wanted additional time to 
gather, develop, and analyze data to 
support their comments regarding a 
proposed change clarifying the 
applicability of the drug and alcohol 
testing regulations to contractors. In 
addition, subsequent to the April 29 
joint request, a representative of one of 
the entities notified the FAA that the 
regulatory evaluation was missing from 
the electronic docket. 

While the FAA agrees that additional 
time for comments may be needed 
because of the inadvertent 
administrative error in the electronic 
docket, the FAA believes that a 90-day 
extension would be excessive. 
Therefore, the FAA believes an 
additional 60 days would be adequate 
for these entities to provide comment to 
NPRM, Notice No. 02–04. 

Extension of Comment Period 

In accordance with § 11.47 of Title 14, 
Code of Federal Regulations, the FAA 
has reviewed the April 29 joint request 
made by the 14 entities for extension of 
the comment period to NPRM, Notice 
No. 02–04. Also, the FAA has 
recognized that there was an 
administrative error when information 
was inadvertently omitted from the 
electronic docket. Therefore, the FAA 
has found good cause for extending the 
comment period for 60 days. The FAA 
also has determined that extension of 
the comment period is consistent with 
the public interest. 

Accordingly, the comment period for 
NPRM, Notice No. 02–04, is extended 
until July 29, 2002.

Issued in Washington, DC, on May 23, 
2002. 
Jon L. Jordan, 
Federal Air Surgeon.
[FR Doc. 02–13366 Filed 5–28–02; 8:45 am] 
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Telemarketing Sales Rule User Fees
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ACTION: Notice of proposed rulemaking; 
request for public comment. 

SUMMARY: The Federal Trade 
Commission (the ‘‘Commission’’ or 
‘‘FTC’’) is issuing a Notice of Proposed 
Rulemaking (‘‘NPR’’) to amend the 
FTC’s Telemarketing Sales Rule 
(‘‘TSR’’). This new rule would impose 
user fees on telemarketers, and their 
seller or telemarketer clients, for their 
access to the national do-not-call 
registry, if one is implemented. This 
NPR invites written comments on the 
issues raised by the proposed changes, 
and seeks answers to the specific 
questions set forth in section VIII of the 
NPR.
DATES: Written comments will be 
accepted until June 28, 2002. Time is of 
the essence to promulgate the proposed 
user fees, if a national registry is 
adopted. Thus, the Commission does 
not anticipate providing any extension 
to this comment period.
ADDRESSES: Six paper copies of each 
written comment should be submitted 
to the Office of the Secretary, Room 159, 
Federal Trade Commission, 600 
Pennsylvania Avenue, NW., 
Washington, DC 20580. To encourage 
prompt and efficient review and 
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1 Courts have long recognized that agencies may 
charge regulated companies for the cost of 
administering their regulations, since the 
companies receive a specialized value from the 
agencies by complying with the regulations and 
gaining the ability to remain in business. See, e.g., 
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7 The Commission previously has estimated that 
there are 40,000 ‘‘telemarketers’’ in the United 
states. See the Rule NPR at 67 FR 4492, 4534 (notice 
of amended application to the OMB under the 
Paperwork Reduction Act, 44 U.S.C. 3501, et seq.). 
However, of all the companies that engage in 
telemarketing, only those telemarketers that engage 
in ‘‘outbound telephone calls’’ would be required 
to access the national registry and pay the required 
user fee to scrub their calling lists. Moreover, the 
number of telemarketers and sellers who will be 
required to pay the fee is further limited by certain 
exemptions to the Rule, set forth at 16 CFR 310.6, 
as well as by the inherent limitations of the FTC’s 
jurisdiction. Thus, the Commission does not believe 
its prior estimate is representative in the instant 
context.

8 The proposed amendments to the TSR state that 
telemarketers must access the proposed national 
registry on at least a monthly basis to remain in 
compliance. See 16 C.F.R. 310.4(b)(2)(iii) 
(proposed), 67 FR 4543.

9 In this regard, the Commission believes its 
proposal is consistent with the mandate of the 
Regulatory Flexibility Act, 5 U.S.C. 601, which 
requires that to the extent, if any, a rule is expected 
to have a significant economic impact on a 
substantial number of small entities, agencies 
consider regulatory alternatives to minimize such 
impact.

10 Currently, there are approximately 270 area 
codes that would be included in the proposed 
national registry.

11 Section 310.9(c) of the Proposed Rule would 
require each telemarketer to provide any identifying 
information deemed necessary by the operator of 
the registry to collect the user fee.

relevant industry literature, as well as 
the record in this and past rulemaking 
proceedings concerning the TSR. The 
Commission believes the more pertinent 
information for determining the number 
of firms that would be required to pay 
the proposed user fee may be the 
number of firms that access State do-
not-call registries. Currently, sixteen 
States have do-not-call registries in 
place. Most of those States have fewer 
than 1,000 telemarketing firms 
requesting access to their registries. 
Some have fewer than 100 firms 
requesting access. The most 
telemarketing firms that currently access 
any individual State registry is 2,932. 
Thus, in order to propose a realistic fee 
structure that would ensure sufficient 
funds are collected to cover the costs of 
a national registry, the Commission 
estimates that 3,000 telemarketers or 
sellers may pay for access to the 
information in the national registry.7 
The Commission is seeking comment 
and evidence to determine whether this 
estimate is realistic and appropriate.

The next step in calculating the 
appropriate user fee is to determine the 
information for which the user would be 
charged. In accordance with OMB 
Circular A–25, the Commission is 
proposing a user fee structure that most 
closely approximates the cost of 
operating the national registry. The 
primary operational cost to the 
Commission for the proposed national 
registry, once the basic database 
infrastructure is in place, would be each 
toll-free call consumers make to register 
their telephone numbers with the 
system. Thus, system costs increase 
with each additional consumer 
registrant.

At the same time, the Commission 
anticipates that not all telemarketers or 
sellers would want access to all of the 
telephone numbers listed in the national 
registry. Many telemarketers and sellers 
engage in regional rather than 
nationwide calling campaigns, and 
therefore would not need consumer 
registration data for the entire nation. To 
address this business need, the 

Commission anticipates providing 
telemarketers with access to the national 
registry by area code. Thus, 
telemarketers would be able to access 
those portions of the registry covered by 
as little as one area code, to as many as 
all area codes nationwide. The 
Commission also anticipates enabling 
telemarketers to access the national 
database at any time, through a secure 
Internet website.8

In order to most closely approximate 
the Commission’s costs to operate the 
national registry, and to address 
telemarketers’ and sellers’ needs for 
regional lists, the Commission proposes 
a fee structure based on the number of 
different area codes of data that the 
telemarketer or seller wishes to use 
annually. Under the proposed fee, 
telemarketers and their clients would be 
charged a rate of $12 per year for each 
area code of data they use. 

The Commission proposes that no 
charge be imposed for firms to obtain 
data from only one to five area codes. 
Such free data would be available to any 
business regardless of its size, although 
the Commission notes that small 
businesses that telemarket only within 
such a limited range of area codes are 
likely to benefit the most from this 
provision.9 The Commission believes 
this approach would be less 
burdensome than a fee structure that 
would require payment no matter how 
few area codes are used. In addition, the 
Commission proposes to cap the 
maximum annual fee at $3,000, which 
would be charged for using 250 area 
codes of data or more.10 Thus, for 
example, there would be no charge for 
obtaining only five area codes of data; 
six area codes of data would cost $72; 
twenty-five area codes would cost $300; 
two hundred area codes would cost 
$2,400; and access to the data from all 
area codes would be capped at $3,000 
annually.

These proposed fees obviously are 
based on certain assumptions and 
estimates. The Commission anticipates 
that whatever fees may be adopted 
would be reexamined periodically and 
would likely need to be adjusted, in 

future rulemaking proceedings, to 
reflect the costs of providing the 
national do-not-call registry. Moreover, 
the Commission bases these fee 
assumptions on the need to raise $3 
million in FY 03, which is subject to 
change. The Commission anticipates the 
need to revise this fee proposal for 
future fiscal years. 

In accordance with OMB Circular A–
25, the Proposed Rule requires 
telemarketers to pay these fees prior to 
gaining access to the registry.11 They 
would be able to access data as often as 
they like during the course of one year 
(defined as their ‘‘annual period’’) for 
those area codes that are selected with 
the payment of the related annual fee. 
For telemarketers who work on behalf of 
multiple clients, the telemarketer would 
pay to access a separate list of area 
codes of data for each client, and the 
annual period would run from the date 
of payment for access to each separate 
list of area codes.

If, during the course of the year, 
telemarketers need to access data from 
more area codes than those initially 
selected, either for themselves or on 
behalf of their clients, they would be 
required to pay for access to those 
additional area codes. For purposes of 
these additional payments, the annual 
period is divided into two semi-annual 
periods of six months each. Obtaining 
additional data from the registry during 
the first semi-annual, six month period 
will require a payment of $12 for each 
new area code. During the second semi-
annual, six month period, the charge of 
obtaining additional data is $6 for each 
new area code. These payments for 
additional data would provide 
telemarketers access to those additional 
areas of data for the remainder of their 
initial annual term. As noted above, 
should a telemarketer obtain a new 
client, it would have to pay the 
appropriate user fee for the area codes 
of data needed by that new client, and 
a new annual period for that client 
would begin on the first month when 
that data is accessed by the 
telemarketer.

The following is an example of how 
this proposed payment system would 
work. A telemarketer requests access to 
the registry for the first time in August 
2003. After completing an application 
form, the telemarketer pays $600 for 
access to 50 area codes of data (50 area 
codes times $12 per area code equals 
$600). The telemarketer indicates which 
area codes it wishes to access, and is 
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then provided that information from the 
registry. The same telemarketer may 
continue to access updates to the data 
from those 50 originally selected area 
codes at any time until the end of its 
annual period, which in this example 
would be the end of July, 2004. If, 
during December 2003 (i.e., within the 
first six months of its annual period), 
the telemarketer needs to access 10 
additional area codes, the telemarketer 
would need to pay an additional $120 
to access that data (10 area codes times 
$12 per area code equals $120). The 
telemarketer may then continue to 
access the data from those additional 10 
area codes (as well as the original 50 
area codes) until the end of July 2004. 
If, during March 2004 (i.e., within the 
second six months of its annual period) 
the telemarketer needs to access another 
10 previously unselected area codes, the 
telemarketer would need to pay an 
additional $60 to access that data (10 
area codes times $6 per area code equals 
$60). At that point, the telemarketer 
would be able to access the data from 
70 area codes (the original 50, plus 10 
acquired in December, plus 10 acquired 
in March) until the end of July, 2004. In 
August, 2004, the telemarketer would 
need to pay another annual fee for 
access to any portion of the registry. 

If, however, the telemarketer acquires 
a new client during November 2003, 
and the new client needs access to 20 
area codes of data, the telemarketer 
would need to pay $240 on behalf of 
that client (20 area codes times $12 per 
area code equals $240). That new 
client’s annual period would run from 
November 1, 2003, through October 31, 
2004. During that annual period, the 
telemarketer could access information 
from the 20 area codes selected on 
behalf of that client at any time. 

The Commission considered charging 
these user fees on a monthly, rather than 
annual basis. However, given the 
necessity of raising $3 million during 
FY 03 (even though the registry will be 
available for only a portion of that fiscal 
year), the Commission has tentatively 
determined that an annual fee, to be 
paid in advance, is necessary to raise 
the required funds during that fiscal 
year. The Commission seeks comment 
whether an annual or a monthly fee 
would be a more preferable, efficient 
and appropriate method of fee 
collection in the future. 

III. Telemarketer Access to the 
Proposed National Registry 

The proposed amendments to the TSR 
would prohibit the use of information in 
the national registry for any purpose 
other than compliance with the do-not-
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change to the recordkeeping 
requirement (§ 310.5) would extend the 
provision’s coverage to include 
charitable solicitations in a non-sales 
context, as required by the USA 
PATRIOT Act. See 67 FR at 4528. All 
other proposed amendments described 
in the Rule NPR relate to the Rule’s 
disclosure or other compliance 
requirements, which are necessary to 
prevent telemarketing fraud and abuse. 
The classes of small entities, if any, 
affected by the proposed amendments 
set forth in the Rule NPR would include 
telemarketers or sellers engaged in acts 
or practices covered by the Rule, as 
discussed earlier. The types of 
professional skills, if any, required to 
comply with the Rule’s recordkeeping, 
disclosure, or other requirements would 
include attorney or other skilled labor to 
ensure compliance. 

In addition, the proposed user fee rule 
will, as a practical matter, require 
telemarketers to submit certain payment 
information to obtain access to the 
registry. The impact of that reporting 
requirement is discussed in Section VI, 
above. The Commission does not 
believe that any professional skills will 
be necessary to complete the payment 
information that would be required to 
be submitted if the user fee proposed 
rule is adopted. As previously noted, 
the Commission invites comment on the 
estimated paperwork burden of these 
amendments, including the impact it 
may have on any small businesses. 

E. Identification of Duplicative, 
Overlapping, or Conflicting Federal 
Rules 

The FTC has identified no other 
federal statutes, rules, or policies that 
would conflict with the amendments to 
the TSR proposed in the Rule NPR, or 
the user fees proposed in this NPR. As 
for the amendments to the TSR 
proposed in the Rule NPR, the only 
other federal statute in this area is the 
Telephone Consumer Protection Act of 
1991 (‘‘TCPA’’), 47 U.S.C. 227 et seq., 
and the Federal Communications 
Commission regulations promulgated to 
enforce the TCPA, 47 CFR 64.1200(e)(2). 
Neither the TCPA nor the FCC 
regulations duplicate, conflict with, or 
overlap the proposed amendments to 
the TSR; the company-by-company do-
not-call provision contained in the FCC 
regulations and the similar provision in 
the TSR are consistent with one another 
and compliance with both imposes no 
additional regulatory burden on 
companies that conduct telemarketing. 
The proposed national do-not-call 
registry would potentially overlap the 
current TCPA company-by-company do-
not-call scheme, but would result in a 

minimal additional compliance burden 
to those companies that conduct 
telemarketing, including small business 
entities. The Commission invites 
comment on the extent of this 
additional burden, if any, including the 
impact it may have on small businesses. 

As for the proposed user fees, no 
other federal agency is currently 
collecting such fees, which are intended 
to fund a new do-not-call registry that, 
if adopted, would be maintained by the 
FTC. The FTC is aware of other State 
statutes and regulations that implement 
State do-not-call registries, and is 
considering the interplay between the 
State and proposed federal registries as 
part of the Rule NPR. 

F. Discussion of Significant Alternatives 
The Commission has sought, in 

drafting all of the proposed amendments 
to the TSR, to minimize as much as 
possible the compliance burden for all 
affected entities, including small 
businesses. For example, the 
amendments to the disclosure and 
recordkeeping provisions of the TSR are 
generally consistent with the business 
practices that most sellers and 
telemarketers, regardless of any size, 
would choose to follow, even absent 
legal requirements. That being said, 
each of the proposed amendments set 
forth in the Rule NPR is intended to 
better protect consumers from deceptive 
and abusive telemarketing practices, 
whether engaged in by entities large or 
small in size. As to these provisions, the 
Commission does not anticipate any 
disproportionate impact on small 
entities from compliance with the 
proposed Rule.

The Commission has taken care in 
drafting the proposed amendments to 
the Rule to set performance standards, 
which establish the objective results 
that must be achieved by regulated 
entities, but do not establish a particular 
technology that must be employed in 
achieving those objectives. For example, 
the Commission does not specify in 
what manner a company will maintain 
a company-by-company do-not-call list. 
Similarly, the proposed recordkeeping 
provision of the Rule is designed to 
afford those subject to the Rule 
discretion in determining how best to 
retain the required records. 

As for the user fee rule proposal, the 
Commission recognizes that alternatives 
to the proposed fee are possible. For 
example, in addition to a user fee based 
on the number of area codes that a 
telemarketer accesses from the database, 
access to the registry’s database could be 
provided, for example, on the basis of a 
flat fee regardless of the number of area 
codes accessed, or a fee that does not 

permit free access for one to five area 
codes. The Commission believes, 
however, that those alternatives would 
likely impose greater costs on small 
businesses, to the extent they are more 
likely to access fewer area codes than 
larger entities. Accordingly, the 
Commission believes its current 
proposal is likely to be the least 
burdensome for small businesses, while 
achieving the goal of covering the 
necessary costs of operating the registry. 

Despite these conclusions, the 
Commission welcomes comment on any 
significant alternatives that would 
further minimize the impact on small 
entities, consistent with the objectives 
of the Telemarketing Act, the proposed 
amendments to the TSR set forth in the 
Rule NPR, and the requirements of the 
User Fee Statute. 

VIII. Questions for Comment on the 
Proposed Rule 

The Commission seeks comment on 
the various aspects of the proposed 
revisions to the Telemarketing Sales 
Rule set forth in this NPR. Without 
limiting the scope of issues on which it 
seeks comment, the Commission is 
particularly interested in receiving 
comments on the questions that follow. 
In responding to these questions, 
include detailed, factual supporting 
information whenever possible. 

1. The NPR estimates that there are 
3,000 ‘‘telemarketers’’ or ‘‘sellers,’’ as 
those terms are defined in §§ 310.2(x) 
and (z) of the Proposed Rule, that will 
be required to pay the proposed user fee 
for access to the national registry, if one 
is implemented. Is that estimate realistic 
and appropriate? What evidence, if any, 
do you have concerning the number of 
telemarketers that engage in ‘‘outbound 
telephone calls’’ that are subject to the 
Commission’s jurisdiction? What 
evidence, if any, do you have 
concerning the number of sellers that 
hire other telemarketers to engage in 
‘‘outbound telephone calls’’ on their 
behalf? What evidence, if any, do you 
have concerning the number of 
telemarketers who engage in ‘‘list 
scrubbing’’ on behalf of other sellers or 
telemarketers? 

2. If there is no readily available 
evidence concerning the number of 
telemarketers and sellers, as requested 
in question 1, is it appropriate to 
estimate the number of entities who 
must pay the proposed user fee based 
upon the number of entities that access 
State registries? Why or why not? Is 
there a better estimate? 

3. The Commission anticipates that 
some telemarketers will not want to gain 
access to the entire national registry. Is 
that expectation realistic? The 
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Commission also anticipates providing 
access to the registry by area code of the 
registrant. Is that the best method of 
sorting the information in the registry? 
Given the Commission’s expectation 
that it will gather only the consumer’s 
telephone number for the national 
registry, are there any other sorting 
capabilities that telemarketers would 
find useful to comply with the proposed 
amended TSR? 
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their own behalf or working on behalf 
of other sellers or telemarketers. Prior to 
accessing the do-not-call registry, a 
telemarketer must provide the 
identifying information required by the 
operator of the registry to collect the 
user fee, and must certify, under penalty 
of law, that the telemarketer is accessing 
the registry solely to comply with the 
provisions of this rule. If the 
telemarketer is accessing the registry on 
behalf of other sellers or telemarketers, 
that telemarketer also must identify 
each of the other sellers or telemarketers 
on whose behalf it is accessing the 
registry, and it must certify, under 
penalty of law, that the other sellers or 
telemarketers will be using the 
information gathered from the registry 
solely to comply with the provisions of 
this rule.

By direction of the Commission. 
Donald S. Clark, 
Secretary.
[FR Doc. 02–13320 Filed 5–28–02; 8:45 am] 
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