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3 User Fee NPRM at 37365 and proposed 
§ 310.9(c).

4 The Amended TSR defines a ‘‘seller’’ as ‘‘any 
person who, in connection with a telemarketing 
transaction, provides, offers to provide, or arranges 
for others to provide goods or services to the 
customer in exchange for consideration.’’ 16 CFR 
310.2(z).

5 See CBA–User Fee at 4; Discover-User Fee at 4–
5; MasterCard-User Fee at 5.

6 See ARDA–User Fee at 5; NEMA-User Fee at 4.
7 See Discover-User Fee at 4–5; Household-User 

Fee at 5–6; MBNA–User Fee at 3.

8 See NASUCA–User Fee at 7–8.
9 Proposed Section 310.8(e) also permits access to 

the national registry by any government agency that 
has the authority to enforce a federal or state do-
not-call statute or regulation. Such agencies will 
access information in the national registry through 
a dedicated, secure website available only to them.

10 User Fee NPRM at 37363 and proposed 
§ 310.9(a).

11 DMA also maintained that the payment 
structure proposed in the User Fee NPRM may 
violate the Paperwork Reduction Act, 44 U.S.C. 
3506 et seq. (‘‘PRA’’), which prohibits federal 
agencies from restricting or regulating the use, 
resale, or re-dissemination of public information by 
the public, and Section 105 of the Copyright Act, 
17 U.S.C. 105, which expressly bars the federal 
government from copyrighting its own works. The 
Commission disagrees with the DMA’s 
interpretations of these laws. First, the registry list 
of telephone numbers of consumers who express a 
preference not to be called by telemarketers is not 
‘‘public information,’’ as that term is used in the 
PRA. In fact, dissemination of the list to the public 
is a violation of the Amended TSR. See 16 CFR 
310.4(b)(2). Second, the Commission is in no way 
attempting to copyright the information contained 
in the national registry.

12 See, e.g., MasterCard-User Fee at 5; CBA-User 
Fee at 4; Discover-User Fee at 4; Household-User 
Fee at 6; VISA-User Fee at 2.

13 CBA-User Fee at 4. See also ITC-User Fee at 6 
(‘‘Service bureaus like our company typically 
represent multiple clients. It is also typical for our 
clients to use multiple telemarketing companies as 
vendors. Therefore, several telemarketing 
companies would end up paying the fee several 
times for the same seller.’’)

14 MBNA-User Fee at 3–4. See also ABA-User Fee 
at 3–4 (separate fees for both sellers and 
telemarketers unnecessarily complicates the 
payment schedule); ARDA-User Fee at 4 (there is 
‘‘no legitimate reason for each seller that uses a 
single telemarketer to pay the same fee for 
scrubbing against the same list’’).

15 NCL-User Fee at 1.
16 The TSR defines an ‘‘outbound telephone call’’ 

as ‘‘a telephone call initiated by a telemarketer to 
Continued

II. Access to the Do-Not-Call Registry 

A. Entities That Are Allowed Access 
In the User Fee NPRM, the 

Commission proposed limiting access to 
the national do-not-call registry to 
telemarketers in order to maintain the 
security of the information included in 
the registry.3 In addition, because the 
proposed amendments to the TSR 
prohibited the use of information in the 
national registry for any purpose other 
than compliance with the do-not-call 
provisions of the Proposed Rule, the 
Commission believed that only 
telemarketers would need to access that 
information.

A number of commenters stated that 
broader access to the national registry is 
necessary. In particular, some 
commenters suggested that sellers 4 
should be allowed to gain access to 
evaluate telemarketing campaigns run 
on their behalf and to evaluate 
telemarketers’ Rule compliance.5 Others 
suggested that ‘‘outside compliance 
firms’’ and ‘‘list scrubbers’’ should be 
given access, since they provide a 
valuable service for telemarketers.6 Still 
others stated that telemarketers and 
sellers who are exempt from the FTC’s 
jurisdiction would have no access to the 
list even if they want to voluntarily 
suppress calls. These commenters 
suggested that the FTC make the registry 
available to any entity provided that the 
information in the registry is used solely 
for the purpose of preventing telephone 
calls to numbers on that list.7

The Commission agrees that broader 
access to the national do-not-call 
registry may be necessary to effectuate 
more fully the primary purpose of the 
do-not-call regulations; namely, to 
enable consumers to stop unwanted 
telemarketing calls. Limiting access only 
to telemarketers, as defined by the 
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24 Wells Fargo-User Fee at 2.
25 See User Fee NPRM at 37363–64.

26 The Commission previously had estimated, in 
the notice of amended application to the OMB 
under the Paperwork Reduction Act, 44 U.S.C. 
3501, et seq., that there were 40,000 telemarketing 
industry members affected by the TSR in the United 
States. See the Rule NPRM, 67 FR at 4534. As 
explained in the User Fee NPRM, the Commission 
does not believe that prior estimate is representative 
in the instant context. See User Fee NPRM at 37364, 
n. 7.

27 The Commission also received some company-
specific information from another commenter in 
response to the Rule NPRM. CDI-Rule NPRM at 1.

28
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35 The only other comment providing any 
information of assistance in determining the 
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44 See User Fee NPRM at 37364.
45 But see section IX, below, where the 

Commission determines that the instant proposed 
Rule would not have a significant economic impact 
on a substantial number of small entities.

46 See, e.g., NCL-User Fee at 1; SBA-User Fee at 
1, 4; AARP-User Fee at 2.

47 Household-User Fee at 3–4.
48 ITC-User Fee at 6.
49 TRA-User Fee at 6.
50 Small Business Survival Committee (‘‘SBSC’’)-

User Fee at 2.

51 NASUCA-User Fee at 3–6.
52 See ICTA-User Fee at 1–2; Ameriquest-User Fee 

at 6; Celebrity Prime Foods-User Fee at 1.
53 In the Commission’s view, an alternative 

approach that would provide small business with 
exemptive relief more directly tied to size status 
would not balance the private and public interests 
at stake any more equitably or reasonably than the 
approach currently proposed by the Commission. 
For example, an across-the-board exemption from 
all fees for small businesses, no matter how many 
area codes they access, would shift the entire cost 
of the registry to larger businesses and require 
assessing them even higher access fees, while giving 
the small business community access to the registry 
without any cost-sharing responsibility whatsoever. 
Compared to the Commission’s current proposal, 
which requires small businesses that telemarket 
beyond five area codes to pay access fees, a 
categorical small-business exemption would not be 
as consistent with the general legislative mandate 
that the Commission recover the registry’s costs 
from those telemarketing entities obtaining access 
to the registry. Alternatively, it might be argued that 
allowing small businesses to pay reduced rates 
across the entire fee schedule could achieve 
substantially the same level and balance of 
exemptive relief and cost recoupment as the current 
proposal to provide free access to five area codes 
or fewer. A reduced fee schedule based on small 
business size, however, would still ultimately 
require a certification and determination of that 
status to implement and enforce, and thus would 
present greater administrative, technical, and legal 
costs and complexities than the Commission’s 
current exemptive proposal, which does not require 
any proof or verification of that status.

54 SBA commented that it had insufficient 
information to determine whether five area codes is 
an appropriate level of free access, and 
recommended that the FTC contact small 
telemarketers to inquire how many area codes they 
commonly access in a given year during the course 
of business. SBA-User Fee at 4. ICTA suggested that 
the number of area codes of data that could be 
acquired without paying a fee be increased from 
five to ten, but provided no rationale for this 
suggestion. ICTA-User Fee at 1–2.

C. Small Business Access 
In the User Fee NPRM, the 

Commission proposed providing free 
registry access to any firm wishing to 
obtain data from only one to five area 
codes.44 The Commission proposed 
such free access to limit the burden 
placed on small businesses that only 
require access to a small portion of the 
national registry. The Commission 
noted that its proposal was consistent 
with the mandate of the Regulatory 
Flexibility Act, 5 U.S.C. 601, which 
requires that to the extent, if any, a rule 
is expected to have a significant 
economic impact on a substantial 
number of small entities, agencies 
should consider regulatory alternatives 
to minimize such impact.45

A number of commenters supported 
this small business exemption.46 Others 
opposed it for various reasons. 
Household stated that any fee should be 
assessed to all entities obtaining access 
to the national registry because there is 
no rational basis to do otherwise, and 
‘‘telemarketers and sellers should not 
have to subsidize the telemarketing 
activities of other telemarketers or 
sellers, regardless of their size.sell87stes
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63 See User Fee NPRM at 37366–67.

64 See SBA-User Fee at 1. See also Section III.C, 




