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35 See 70 FR at 20850. See also 68 FR at 45141, 
and 69 FR at 45584.

36 See 70 FR at 20850.
37 Id.
38 Id.
39 Id.
40 See FNBO, WF, WST, and ARDA. These 

commenters relied solely on the data presented in 
the Commission’s 2005 Fee Rule NPR, noting, for 
example, that only 11 percent of all entities 
accessing the Registry currently pay the entire cost 
of the Registry. Commenters also noted the 
complementary statistic, that approximately 89% of 
all entities who access the Registry pay nothing. 
See, e.g., FNBO at 2; WST at 1 (noting that an even 
greater burden is borne by those entities who 
purchase all area codes); and ARDA at 2.

41 See FNBO at 2; WST at 2; WF at 1; and ARDA 
at 1–2.

42 See WF at 1, stating that the ‘‘cost of paying 
for access to the first five area codes * * * would 
hardly be a significant burden on even the smallest 
of businesses.’’ See also WST at 2, stating that ‘‘this 
amount would not seem so exorbitant as to place 
an undue burden on small business.’’

43 See FNBO at 1, and WST at 2. FNBO stipulated, 
however, ‘‘that the Commission should only 
allocate fees to all required users if it can be done 
without increasing expenditures, which could 
result in increased fees for everyone.’’

44 Id.
45 See FNBO at 2.
46 See WST at 2.
47 See ARDA at 1–2.
48 See NAR at 2, NADA at 1, and DMA/ATA/NAA 

at 1.
49 See NADA at 1–2. Two commenters 

specifically questioned the relationship between the 
size of a business, and the number of area codes 
such businesses need to access. See ARDA at 2, and 
NAR at 1. ARDA and NAR suggested that some 
small businesses may need to place a low volume 
of calls to many area codes, while some large 
businesses may place a large volume of calls to a 
limited number of area codes. Accordingly, ARDA 
and NAR suggested that the Commission’s current 
fee structure, based on area codes accessed, does 
not adequately address small business issues. 
However, ARDA and NAR proposed two opposing 

solutions to this problem: ARDA suggested that all 
entities should be charged for all area codes they 
access, thus eliminating the free access to five area 
codes, while NAR suggested that small businesses 
should be provided free access to the entire 
Registry, thus expanding the free access currently 
provided.

50 See NAR at 2.
51 See NAR at 1. NADA’s comment echoed these 

concerns. NADA also provided an example to 
illustrate the impact it felt would occur: ‘‘Since 
most major metropolitan areas cover more than one 
area code, most businesses that serve that area 
would be affected if the number of free area codes 
were reduced. For example, the DC Metropolitan 
area consists of the following area codes: 202, 703, 
571, 301, 240. If a small automobile dealership in 
this area were limited to one or two free area codes 
on the registry, they would have to pay to access 
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five free area codes, purport to represent more than 
1.2 million members and/or affiliates; many of 
whom appear to be small business entities. See 
NAR, NADA, and DMA/ATA/NAA. However, those 
business and organization commenters who oppose 
the proposal to continue providing five free area 
codes appear to represent a much smaller number 
of organizations, and do not purport to represent a 
significant number of small business entities. 
However, the Commission also notes that the 
volume of comments received does not 
conclusively indicate the number of organizations 
that will be affected by the rule change.

53 See 69 FR at 45583. See also 68 FR at 16243 
n.53.

54 See supra footnote 21, citing 70 FR at 20849 n. 
22, 69 FR at 45585–45586, and 68 FR at 45144.

55 See 70 FR at 20851.
56 See FNBO at 2, WF at 1, and WST at 2.
57 The Commission has found no evidence of 

widespread non-compliance with the Do Not Call 
provisions of the TSR. See discussion in section 
III.3.

58 See ARDA at 3.

59 See also WF at 1, stating that ‘‘it is safe to 
assume that few if any such entities would access 
the list at all if they were required to pay for such 
access.’’

60 See discussion starting in section III.1., above.
61 See ARDA at 3.
62 As of April 21, 2005, the FTC had initiated 

seven DNC Registry cases and obtained four
Continued

Commission again finds significant the 
information submitted by commenters 
discussing the disproportionate impact 
compliance with the ‘‘do-not-call’’ 
regulations may have on small 
businesses. In order to lessen that 
impact, the Commission believes that 
retaining the five free area code 
provision is appropriate.

The Commission does not believe that 
the alternatives suggested instead of the 
five free area code provision would be 
as effective in minimizing the impact of 
the Do Not Call regulations on small 
businesses and that these proposed 
alternatives may create undue burdens 
that the current system does not impose. 
For example, the suggestion to eliminate 
or reduce the number of area codes 
provided for free would result in tens of 
thousands of entities that currently 
access the Registry for free being 
required to pay the same fee to access 
the Registry as much larger businesses. 
While, to some, such a fee might seem 
modest, it nonetheless would represent 
an increase in costs to more than 50,000 
entities, most of whom are already 
disproportionately impacted by the cost 
of complying with the ‘‘do-not-call’’ 
regulations. Alternatively, the 
suggestion to base the fees on the actual 
size of the entity requesting access 
would, as noted in the 2004 Fee Rule, 
require all entities to submit sensitive 
data concerning annual income, number 
of employees, or other similar factors. It 
also would require the FTC to develop 
an entirely new system to gather that 
information, maintain it in a proper 
manner, and investigate those claims to 
ensure proper compliance. As the 
Commission has previously stated, such 
a system ‘‘would present greater 
administrative, technical, and legal 
costs and complexities than the 
Commission’s current exemptive 
proposal, which does not require any 
proof or verification of that status.’’ 53 
As a result, the Commission continues 
to believe that the most appropriate and 
effective method to minimize the impact 
of the Rule on small businesses is to 
provide access to a certain number of 
area codes at no charge.

The comments also do not provide 
any new information to support a 
change in the number of area codes to 
provide at no charge. Thus, the 
Commission does not believe that any 
change in the current level of five free 
area codes is necessary or appropriate. 
The Commission continues to recognize 
that reducing the number of free area 
codes would result in slightly lower fees 
charged to the entities that must pay for 
access. At the same time, however, as 
noted previously, such a change also 
would result in increased costs to 
thousands of small businesses. On the 
other hand, the Commission is not 
persuaded that it should increase the 
number provided at no charge, although 
it continues to recognize that some 
small businesses located in large 
metropolitan areas may need to make 
calls to more than five area codes. 
Obviously, increasing the number of 
area codes provided at no charge would 
decrease the pool of paying entities, and 
further increase the fees that entities 
must pay. As a result, the Commission 
continues to believe that allowing all 
entities to gain access to the first five 
area codes of data from the Registry at 
no cost is appropriate. 

2. Exempt Entity Access 
In the 2005 Fee Rule NPR, the 

Commission also proposed to continue 
allowing ‘‘exempt’’ organizations to 
obtain free access to the Registry.54 The 
Commission stated its belief that any 
exempt entity, voluntarily accessing the 
Registry to avoid calling consumers who 
do not wish to receive telemarketing 
calls, should not be charged for such 
access. Charging such entities access 
fees, when they are under no legal 
obligation to comply with the ‘‘do-not-
call’’ requirements of the TSR, may 
make them less likely to obtain access 
to the Registry in the future, resulting in 
an increase in unwanted calls to 
consumers.55

Three of the comments supported 
continuing to allow ‘‘exempt’’ entities to 
access the Registry at no charge, for the 
reasons set forth in the 2005 Fee Rule 
NPR.56 One commenter opposed the 
provision, claiming that fees are 
necessary in order to make it more 
difficult for ‘‘bad actors’’ 57 to gain 
access to the system, as well as to help 
‘‘fund the Registry.’’ 58

The Commission continues to believe 
that if it charged exempt entities for 
access to the Registry, many, if not most, 
of those entities would no longer seek 
access.59 As a result, as noted in the 
2004 Fee Rule, registered consumers 
would receive an increase in the 
number of unwanted telephone calls. 
Exempt entities are, by definition, under 
no legal obligation to access the 
Registry. Many are outside the 
jurisdiction of the FTC. They are 
voluntarily accessing the Registry in 
order to avoid calling consumers whose 
telephone numbers are registered. They 
should be encouraged to continue doing 
so, rather than be charged a fee for their 
efforts. The Commission will, therefore, 
continue to allow such exempt entities 
to access the Registry at no charge, after 
they have completed the required 
certification.

3. Imposition of the Fees and Use of the 
Funds 

While the commenters disagreed on 
whether access to five area codes of data 
should continue to be provided at no 
cost, they were unanimous in their 
opposition to the increase in fees for 
access to the National Do Not Call 
Registry. Generally, in addition to 
arguing that it would be unfair to 
continue raising fees on the small 
percentage of entities who pay for 
accessing the Registry, 60 commenters 
also posited other reasons in opposition 
to the increase.

One commenter disapproved of the 
proposed increase in fees, stating that 
‘‘the Commission should increase efforts 
to identify those entities that are not 
accessing the Registry as required.’’ 61 
Since the opening of the Registry, the 
FTC has monitored industry payment 
for access. We have found no evidence 
of widespread noncompliance with the 
2004 Fee Rule. Moreover, no commenter 
has provided any concrete information 
about such alleged noncompliance. As 
part of our law enforcement activities, 
we continue to welcome any specific 
information that can be provided in this 
regard. The FTC continues to C cfat c-ce the opentar cfat c-ccpuacccT*
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settlements (two of those cases were filed by the 
Department of Justice on the FTC’s behalf). In 
addition, the FTC had filed four cases against do-
not-call scams.

63 See ARDA at 2.
64 See Miscellaneous Receipts Act, 31 U.S.C. 

3302.
65 See ARDA at 3 and DMA/ATA/NAA at 3.
66 See ARDA at 3.
67 See DMA/ATA/NAA at 3.
68 See ARDA at 2, and DMA/ATA/NAA at 3–4. 

DMA/ATA/NAA further stated their belief that ‘‘it 
is inappropriate for entities that comply with the 
law to bear the enforcement costs of the FTC. If the 
do-not-call registry is as successful as the FTC 
indicates, the FTC itself or Congress should provide 
any additional necessary funding increases over the 
current fee structure.’’ See DMA/ATA/NAA at 3–4.

69 See 69 FR at 45582. See also 68 FR at 45141.

70 See 70 FR at 20850.
71 See FNBO at 2, ARDA at 1, and DMA/ATA/

NAA at 2.
72 See FNBO at 2. Interestingly, FNBO also notes 

‘‘that the Registry’s overall cost per year does not 
in and of itself significantly impact our company’s 
bottom line.’’ Id.

73 See ARDA at 1–2.
74 See DMA/ATA/NAA at 2.
75 See 68 FR at 45140. As stated in the 2003 Fee 

Rule, the fees were ‘‘based on the best information 
available to the agency at [that] time.’’ However, as 
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79 See DMA/ATA/NAA at 4.
80 See FCC Telemarketing and Telephone 

Solicitation Rules, 47 CFR 64.1200 (2005).
81 At that time, more than 60,800 entities had 

accessed all or part of the information in the 
Registry. Approximately 1,300 of these entities are 
‘‘’exempt’’and therefore have accessed the Registry 
at no charge. An additional 52,700 entities have 
accessed five or fewer area codes of data, also at no 
charge. As a result, approximately 6,700 entities 
have paid for access to the Registry, with slightly 
less than 1,100 entities paying for access to the 
entire Registry. See 70 FR at 20849–20850.

82 Id. at 20850 n.24.
83 44 U.S.C. 3501–3520. 84 See 13 CFR 121.201.

In addition, one commenter also 
expressed opposition to any increase in 
fees that might be attributable to the 
inclusion of wireless telephone numbers 
on the Registry, stating that:

Telemarketing calls to wireless numbers 
without consent are prohibited under the 
FCC’s rules implementing the Telephone 
Consumer Protection Act of 1991 (‘‘TCPA’’), 
47 U.S.C. 227 et seq. Thus, as a legal matter, 
consumers receive no fewer telemarketing 
calls by placing their wireless numbers on 
the registry. Because such calls already are 
prohibited in the first instance, there is no 
basis for allowing such numbers to be placed 
on the registry.79

However, this commenter overstated the 
nature of the prohibition enacted by the 
Federal Communication Commission 
(‘‘FCC’’). The FCC’s prohibitions on 
telemarketing calls placed to wireless 
telephone numbers, proscribe the use of 
an ‘‘automatic telephone dialing system 
or an artificial or prerecorded message’’ 
to place such calls.80 In this regard, the 
Commission has received no 
information that would suggest that 
those engaged in telemarketing activities 
only use the aforementioned technology 
to place calls to consumers. The TSR’s 
prohibitions concerning fraudulent or 
abusive telemarketing acts or practices 
apply to both land line and wireless 
telephones, and the Registry has never 
differentiated between the two. At this 
point, the Commission sees no reason to 
make such a distinction.

Accordingly, the Commission 
concludes that an increase in fees is 
necessary. 

IV. Calculation of the Revised Fees 

As previously stated, the Commission 
proposed in the 2005 Fee Rule NPR to 
increase the fees charged to access the 
National Do Not Call Registry to $56 
annually for each area code of data 
requested, with the maximum annual 
fee capped at $15,400 for eionruals charg055080an ‘‘ ’’received n812 0 the fe.
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85 See supra note 81. 86 See 70 FR at 20851.

of data from the Registry at no charge.85 
While not all of these entities may 
qualify as small businesses, and some 
small businesses may be required to 
purchase access to more than five area 
codes of data, the Commission believes 
that this is the best estimate of the 
number of small entities that will be 
subject to this Amended Final Rule. In 
any event, as explained elsewhere in 
this Statement, the Commission believes 
that, to the extent the Amended Final 
Fee Rule has an economic impact on 
small business, the Commission has 
adopted an approach that minimizes 
that impact to ensure that it is not 
substantial, while fulfilling the legal 
mandate of the Implementation Act and 
2005 Appropriations Act to ensure that 
the telemarketing industry supports the 
cost of the National Do Not Call 
Registry.

D. Projected Reporting, Recordkeeping 
and Other Compliance Requirements 

The information collection activities 
at issue in this Amended Final Rule 
consist principally of the requirement 
that firms, regardless of size, that access 
the Registry submit minimal identifying 
and payment information, which is 
necessary for the FTC to collect the 
required fees. The cost impact of that 
requirement and the labor or 
professional expertise required for 
compliance with that requirement were 
discussed in Section VI of the 2005 Fee 
Rule NPR.86

As for compliance requirements, 
small and large entities subject to the 
Amended Fee Rule will pay the same 
fees to obtain access to the National Do 
Not Call Registry in order to reconcile 
their calling lists with the phone 
numbers maintained in the Registry. As 

noted earlier, however, compliance 
costs for small entities are not 
anticipated to have a significant impact 
on small entities, to the extent the 
Commission believes that compliance 
costs for those entities will be largely 
minimized by their ability to obtain data 
for up to five area codes at no charge. 

E. Duplication With Other Federal Rules 

None. 

F. Discussion of Significant Alternatives 

The Commission discussed the 
proposed alternatives in Section III, 
above.

List of Subjects in 16 CFR Part 310 

Telemarketing, Trade practices.

VII. Final Rule

� Accordingly, for the reasons set forth 
above, the Commission hereby amends 
part 310 of title 16 of the Code of Federal 
Regulations as follows:

PART 310—TELEMARKETING SALES 
RULE

� 1. The authority citation for part 310 
continues to read as follows:

Authority: 15 U.S.C. 6101–6108.

� 2. Revise § RULlows:
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