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interested persons. Comments received
during this period will become part of
the public record. After thirty (30) days,
the Commission will again review the
agreement and the comments received,
and will decide whether it should
withdraw from the agreement or make
final the Consent Order in the
agreement.

By accepting the Proposed Consent
Order subject to final approval, the
Commission anticipates that the
competitive problems alleged in the
Draft Complaint will be resolved. The
purpose of this analysis is to invite and
facilitate public comment concerning
the Proposed Consent Order. It is not
intended to constitute an official
interpretation of the Proposed Consent
Order, nor is it intended to modify the
terms of the orders in any way.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 01–31778 Filed 12–26–01; 8:45 am]
BILLING CODE 6750–01–M

FEDERAL TRADE COMMISSION

[File No. 011 0141]

Valero Energy Corporation, et al.;
Analysis to Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed Consent Agreement.

SUMMARY: The consent agreement in this
matter settles alleged violations of
federal law prohibiting unfair or
deceptive acts or practices or unfair
methods of competition. The attached
Analysis to Aid Public Comment
describes both the allegations in the
draft complaint that accompanies the
consent agreement and the terms of the
consent order—embodied in the consent
agreement—that would settle these
allegations.

DATES: Comments must be received on
or before January 18, 2002.
ADDRESSES: Comments filed in paper
form should be directed to: FTC/Office
of the Secretary, Room 159–H, 600
Pennsylvania Avenue, N.W.,
Washington, D.C. 20580. Comments
filed in electronic form should be
directed to: consent agreement*0 Tj
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1 A bulk supply market consists of firms that have
the ability to deliver large quantities of gasoline on
a regular and continuing basis, such as pipelines or
local refineries.

2 Shell Oil Co., C–3803 (1998); Exxon, C–3907
(2000); (Chevron), C–4023 (Proposed Order 2001).

3 The Commission measures market concentration
using the Herfindahl-Hirschman Index (‘‘HHI’’),
which is calculated as the sum to the squares of the
shares of all firms in the market. FTC and
Department of Justice Horizontal Merger Guidelines
(‘‘Merger Guidelines’’) § 1.5. Markets with HHIs
between 1000 and 1800 are deemed ‘‘moderately
concentrated,’’ and markets with HHIs exceeding
1800 are deemed ‘‘highly concentrated.’’ Merger
Guidelines § 1.51.

California. Along with refinery assets,
Respondents will divest bulk gasoline
supply contracts and 70 Ultramar
Northern California retail service
stations. This will assure the new
entrant a consistent CARB gasoline
demand to assure that the entrant
possesses the same incentives to
produce CARB gasoline that Ultramar
had pre-merger.

The Commission’s decision to issue
the Complaint and enter into the
Agreement Containing Consent Orders
was made after an extensive
investigation in which the Commission
examined competition and the likely
effects of the merger in the markets
alleged in the Complaint and in several
other markets, including markets for
asphalt refining and pipeline
transportation, and terminaling or
marketing of gasoline or other fuels in
sections of the country other than those
alleged in the Complaint. The
Commission has concluded that the
merger is unlikely to reduce
competition significantly in markets
other than those alleged in the
Complaint.

The Commission conducted the
investigation leading to the Complaint
in collaboration with the Attorneys
General of the States of California and
Oregon. As part of this joint effort,
Respondents have entered into State
Decrees with these States settling
charges that the merger would violate
both state and federal antitrust laws.

The Complaint alleges that the merger
would violate the antitrust laws in four
product and geographic markets, each of
which is discussed below. The analysis
applied in each market generally
follows the analysis set forth in the FTC
and U.S. Dep’t of Justice Horizontal
Merger Guidelines (1997) (‘‘Merger
Guidelines’’).

Count I—Refining Bulk Supply of CARB
2 and CARB 3 Gasoline for Sale in
Northern California

Valero and Ultramar compete in the
refining and bulk supply of CARB
gasoline for sale in Northern California.1
Refining and bulk supply of CARB 2 of the councARB 3 G
ss
1.8 merg íí
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significant refiners in the market from
five to four. The market exhibits
characteristics that are conducive to
coordinated interaction, including (1)
homogenous product; (2) small number
of market participants; (3) high
concentration; (4) recognition by
participants that individual output
decisions impact the market; (5)
difficult entry conditions that insulate
the market from outside supply; (6)
vertical integration that eliminates
potential low-cost competitors and
creates a finite and identifiable collusive
group; and (7) industry practices and
conditions that allow the collusive
group to easily detect and punish
cheating on the tacit agreement.

The merger could raise the costs of
CARB gasoline to Northern California
consumers substantially; even a one
cent per gallon price increase would
cost Northern California consumers
more than $60 million annually. To
remedy the harm, the Proposed Order
requires the Respondents to divest
Ultramar’s Golden Eagle refinery, which
refines CARB gasoline, and 70 Ultramar
retail service stations supplied from the
Golden Eagle refinery, as described
more fully below. This divestiture will
eliminate the refining and bulk supply
overlap in the North Coast market
otherwise presented by this merger.

Count II—Refining and Bulk Supply of
CARB Phase 2 and CARB Phase 3
Gasoline for Sale in California

Valero and Ultramar compete in
refining and bulk supply of CARB
gasoline for sale in California. As
explained in Count I, only CARB
gasoline can be sold legally in
California. Refining and bulk supply of
CARB 2 and CARB 3 gasoline are
relevant product markets.

The West Coast constitutes a relevant
antitrust geographic market for refining
and bulk supply of CARB 2 and CARB
3 gasoline for sale in California. The
West Coast refiners can profitably raise
prices by a small but significant and
nontransitory amount without losing
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stations supplied from the Golden Eagle
refinery to an acquirer approved by the
Commission. (¶ II.A.) The retail
divestiture is ordered to maintain the
likelihood that the owner of the Golden
Eagle refinery will have incentives to
produce CARB gasoline and other
petroleum products equivalent to
Ultramar’s pre-merger incentives. The
divestiture of Ultramar’s Golden Eagle
refinery, with associated Ultramar retail
assets, will not significantly reduce the
amount of gasoline available to non-
integrated marketers, since the refinery
will likely continue to produce CARB
gasoline and other products and will
need outlets for its sale.

Divestiture of the Golden Eagle
refinery will effectively restore the
competitive status quo ante in both
markets. Valero and Ultramar are the
only major refiners in California with
excess capacity above their direct


