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This wili ronfinn our 'nclephnue mnve:rsmun memmg the zpplmaunn uf the
Han—Smn-Rﬂdm Antitrust Improvement

articipated m the telephone call

In the propased transaction, Company A intends fo acquire voting sscurities of a
corparation, Company B. Company A hzs easements on the land of eerrait landowners. The
rewly formed Company B will negotiste with these landowners to sither amend Company A's
CHSEMENtS Or gAin new epsements thar confer addidonal praperty rights (“enhaiced sasements”).
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The agreement hatwean Company A and Campeany B (the "Agrecment™) contsins
& provision gar stares Yhat neither pary will have the right e aasume, creats, or incur any
Hability in the name of or on behalf of the other pary. Motwithstanding, the Agreement also
requires Corapeny B 20 use h:stno:mmmlpmﬂces tummmmngoudrelatuus with

m mndumwﬂhmmeenhamedmmts_Cnmpmwammmnmememmr
enhanced essemens jo he acquired and will be regponsible for all costs and expenses rclating to
the acquisition of the enhanred eacements. Campany A, however, will have the option to submir
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r campetitive bid to Company B 10 perform, all or part of the work necessary to acaquire
enbansed easements. Moreover, the Agreement provides that Company A will have the rightro
require Company B 1o relocate sl or pant of its activities within the enhanced easements for amy
reascn. The Agreement also requires Campany B to maintain cersain insurante policies for fts
activities conducsed within the enhanced eascments.

The Agreement requires Compeny B to nse one of two standard agreements when
mumngfmmhmadﬁsmw&mimdnwm &nnpmy]!haslummdmlhmtym
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Company B must provide the landowners with a “fart shoet™ that explains the Jandowners’
relagonship with Company A and Company B. Such fact sheer srares thar the landommer will
cantipue to have a dircer contractpel relationship with Company 4, wha will in tum have a
ecoanamicl selosioachin TikLiewmpar I I Comnana B

i T T
eagemment in i mnmeushgmcofﬁemdardagrmts. Company B will, 3t Company
A’s option, immediaicly assign it (or & portian thereof) to Coppany A, Regardicss of wherher
Counpany A scquires the enhanced easement in the first instance or through assignment,
Company A world subsequently grant to Company B on 4 leng-tem bagis (an ipitial teom of
50 year= with 810 option to renew far o addifional 25 years) and at no additional charpe a
nonexclusive right 310 use a portion of the enhzoced casements.

1f, howrever, aftar negodaning with 2 landovmer Company B reasonably concludes
hat the landowner will mot agres 1o cither standard agreemen or that condemnnation is necessary,
a2 oaf pagf 2o © - pch fucl omggon A pag e v 0 ot
] ephanced eayernent i 11§ 0WD hame using another agresment oF by condenmation  Lompaay A
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basis and a1 no additional charge anmnxclmvenghzw use ap-muonoftlw eahanced
Casments.

You confirmed e following application of the Ast amd 16 C.RR. § BD1.2(a)
{2000} to the proposed ramsaction. Tn the fir instance (in which Company B acquires the
enhanced easements in Company A’s name), Company B weuld, far HSR purposes, be acting ag
an agent for Company A In thix transzaction, Company A would be the “acquiring person™ and
the landowmner would be the “acqnired person.” The Agresment clearly estiblishes the
limitations an Company B*s actions and suhority in obtaning the enhanced easemenrs for
Company A. Accordingly, Company A wonld be acquiring the sphanced cazements from the
landorwnars, With Company B acting as Company A's agent. Both the language of § 801.2{a)
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and the Statement of Basis and Purpose indicate that agents or other enfiies acquinng assets of
e ——————— " —
asris are acquired would be the acqniring parsen. Spe ABA, Premerger Novification Practice

Magusl, Interpretation. 167 {1991). Under § 801.2(a), an acquiring person is any person "which,

as arcsult of an pequigition, witl hald ... asgets ... throngh Agents o other entities acting oo
behalf of such person™ 16 C.F.R § 801.2() (2000).

Thit was filuatrated by the FTC staff’s advice reported it Intevpretation 107,
which anslyzed a gituation where corporation "X purchzsed a subsidiary of *¥™ on behalf of

| T ey e

Simnilerly, in vhe secomd jnsrance {in which Company B acquires the enhanced
easements in its own name and chen immediarely assipns them o Company A), you stated that
Conpany B would, for HSR purpases, be acdng a5 the sgenr of Company A. Asin the st
instance, Company Bz autharity to acgotiate the terrms {ofher than price) of the exscments is
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Finally, you stated fiat in ¥he third mstance, in which Company B i wnable to
acquire the ephanced easernents using a standard agrecment and thus acquires them in its own
narne, Company B would be fhe acquiring person and the landowner would be the acquired
péixson. The agency relationship berween Company A znd Company B would rerminare upon
Campany B's natice to Company A thar the standard agreements wili not be sufficient.
Thereafter, Company B would be sequiring may sahanced easements on id own aocovnr. [f
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Company B of & ponien of the enhanced sasersents would aot be the acquisidor of an asser by
Company B, and thevefore not reporteble smder the FISR Act. Company A& would be cither

{1} leasing the rights 10 Company B on 6 long-tenn basiz, or (2) granting 3 nop-exclusive license
1 Company B. In either case, the grant weuld nor, for HSE porposes, be the acquisition of an
asser.
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First, entering into a lease generally doés ot constitete an asaet acquisition,
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Please cail me prompiiy aq yor belicve that any pact of o
conversation was mismnerstood. Thank you for yGuE SEAnCe,

Sincerely,

Ac-.nt‘v GITTY TR pafaTRA . Contaddierd
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