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Premerger Notification Office -
Room 303
. Pederz] Trade Commigsion
At Streei g Peonevlaenie Auwe NWO _

Shonld Have Been Reported
Dear Mr. Verns:

1 was recently asked whether a transaction that closed over 2 year ago shogld have been
reporied under HSR. It eppears to me that if the trapsaction qualifies as & § 501 40 formation of
2 joint veoure or other corporation, filing was not required. O the other hand, if § 8012
) ﬁlvsisisawl.ﬂ vou may conclunde that filine shoald have boen made. The tansaction does )

In 1998 A, B, and C wers mdspendsnt corporations. Bach distributed the same fypes of
pmduﬂ.& and pome engaged in mamfactaring. Each was its own ultimate parent eatity, although
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had sales 0f £34.6 nﬁ]ﬁ:;nandassmofabuusmmmion; apd C had sales of $26 miflion and
assets of about £9 otilion. :

Thy crphipetion war stetad hichaving &'c rbmwimhﬂm-;ﬁl‘ el :‘a
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sharcholders would procesd cxactly as had A's sharcholdors. But because of tax advics rondered

to B and C lste i the game, Group, Inc. ereated two transitory subsidiaries which merged mto B

and € respectively and thus dissppeared. Group, kne. Issued its stock directly to the B and C

shareholders, Thus, the result was the same in all three cases, that iz, A, B, and & became
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JOQINT VENTURE ANALYSIS

Section 80140 of e HSR regnlations, catitled Formation of Joint Ventare or Other
Cozporations, in pertizent part states:

[Contribrtors as “Acquirers™]

{a) Inihe formetion of ajoint venture or other corporation {other than in
commection with a merger or consolidaton), even though the persons coptabuting
St frmattr o foimt vonom s or odes Gui e wud ST vt o
oiher corporetion itself may, in the formation iransaction, be beth acquiring and
acquired persons within the meaning of § B(1.2, the contributers shall be deerned
acquiring persons only, aod the joint ventume or other corporation shall be dsemed
the acguired persom only.

[Conditions]

{b} Unless exetnpied by the Act or any of these rules, upon the formation ofa
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(i) The joint ventyre or other corporation will have total assets of $10
‘million or more; and .

{77} At least one other acqwiring person has anmeal net sales oF total
e Iﬁ:‘:&" P

(2)() T2e 3CQUITIE Porson Has ennual nET S2les BSSELS 01 3
nxlTion of mons; )

(1) The joint ventur: or other corporation will have fotal asvetk of
Slﬂﬂmiﬂimormm‘e;amll

(iii} At least one other acquiring person has apnnal net sales or total
agseds of 510 million or more. ...
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¥f § 80140 applied, filing wouid probably not be requirsd because the joint seamire o
other corporation, Group, ., would not have total assets of $100 million or more, even
asstmaing that et least two persons acquiring Groap, Inc. stock each had net sales or totz] assets
of $30 million or more. Ses § S0L.30 (MHD)GD. Section S0L.46 (b)(1) is not applicable becanse
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comcction with # merger or ConsSoldation. Ly FSK, FegIANONS Ui DS : Haanon

withom ever defining it, although o example refers to 2 transaction in which corporations A and
B consolidate into newly formed gorporation C, with A and B losing thofr separate pre- "':-'\
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copsolidation mnder state sorporate law. Bccmscmthesubjmth‘&ﬂsaﬂtlonﬂ,B,demm}w o At .

1o cxist, the teamsaction is not a consolidatfon.  B<T Thoy BT A3 Wby awakd {r‘ r
Supy oF Gamdf, et (.’ﬂ.t. Aot Fapele q--lnn"}. F“‘?ﬁq
_ The determinative issue as to whefler § 801.40 applies would appear to be whether the | °
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transaction and were only addad betanse & tax advisor consulted late in the process by B and C,
uniike the tax advisor to A, believed that they enhanced the 1ikelibood of favorable tax weatnent.
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exchange of stock, whith enly incidentally iovolved subsidiary mergers. In aime merger oas of
the merger paniners dissppears. Here A, B, C, and Group, Ine. 1l remain in existence.

Section 801.2 of the HSR regulations defines acquiving and acqufred persons. Of
paricular inferest to us are § 801.2 ()23 and (i), which states

(i} Any person pacty to a merger or eomsolidation is an acquiting person if, as a
e L -

WhIch It d14 1 4 prior O Yie FANBACHON.

(i1} Any person parly to amerger or consolidation is an acquired person if, as 2

result of the Eransastion, the assets of voting seourities of any entity meluded
within such person will be held by any other person.
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comsidered alone, would not satisfy the size-of-fhe-persons test. Although A was a 100 saillion
plaver, Group, Inc. was not a $10 million plaver. Similarly, if the acquisition by Group, Inc. of
B, anon-manufarterer with sbout $12 million in assets, were regarded as simultsneons with the
anquizition ofA,nnrepomngwasrsqmredbocauseGmup,Iue was still pos aSlOmﬂhm, much
in a BIM sailline mlare—-
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ACENING A comipany With about ¥12 mihon i assets.

When Group, Ine. sequired C, a $100 million player was acquiring 2 non-matmfachirer
whaoss aseste were less tham 510 million. 'Iﬁ&tefomrhtmze-ﬁfﬂm—persons threshold was not
crossed.

n present comtexs, a transactioa o be reporteble must invelve an acquisition of either'in
cxcess of $15 mellion in voting securities or voting securities giving the acquiring parsen comtrol
of an entity with assats or sales of 525 million ormore. Thus, Group, Ine.’s acquisifions of A, B,
and C each crossed the transaction threshold, regardless of price paid, because each acquirad
compary had sates in eweess of 525 million. But beeimse the acquisitions of A and C, even
applying a sequential vather than simulancous analysis, appear 0ot fo bave crossed the size-of-
me-pwmnsﬂrﬁhold,theb:ansacuont&stastoﬁmnappemsmelevm In other words, sven if a
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$15 million in Group, Ine. votngwcunﬁes.
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Thank you very much for your assistance.
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