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Seprember 15, 2000, § have alse posed an additional twist on which I would appreciate yowr
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A is a newly formed corperation and its own ullimate parent entity, Neo other
etitsty has bereficial ownership of 50 percent or more of {ts veting securitics er has a contractual
right to desipnate 50 percent ar more of its directors. A plans te acquire pinc relared entitics that
are all controlled by the same ulumate parenil entity, natural person B. A w:ll ar.qulre IDD% of
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and 11 or as several ditferent deals (e.g., the eotifies acquired by merger may be im 2 separale
. agreemzatthan the other ararisitions for wasans nnmlated to HAR
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resularly prepared balsnce shee! or statement of income and expensc.  Accordingly, it must
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additional consiceration for the acquisition. Thus, A will have mor: than $100 million gash
asscts, an a pro forma basis, immediately prior to consummating the acquisition of the nine
entitiee froomm B, When the aggregate amount of cash that A will use as consideration ($170

S | FTIFRE R TURNE N SR SRR VU [P POROR SR IO PRRL Rt bt

: e e —

[

i
ANAJYSIS '

1. Under these circumstances, you have advised me that A may treat iis
acquisition of nine entities from B as a single acquisition for the purpose of A availing ilsclf of
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is acquisition of each of tho nine entities seriatim from I3, We understard that the PNO
distinguizhes helween thix sileation - invoiving muliple simultaneous acquisitions from one
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several Jifferent UPEs at the same time. In that situation, you agviscd me
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that dues have a r-s:gﬁ]arly prépared balance sheet and thersfore cannet use 8011 Hg) for its
"pertt gupyllygeans qrhetiont then a filing woadd be epuirgd  Thisdistingtipn groeges
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differeni UPEs.

2, Fou have fluther advised me that for the pumose of caleulating A's assets
in the first instance (before applying BO1.11(c), if applicable), A must include the value of any ,
borrowed monies being used for the acquisition regardless of whether such assets {cash} wers | ﬁjﬂ'{' 2 E
over deposited intp A's bank accounts. In other words, if A borrowed funds from a Bank bui| ‘,nc['ﬁ{"‘f‘
directed the bank 1o pay B dircctly for the ontities to be purchased, the vatue of those I:W_\r'rnents'| IF Duabisind
would still be included as an asset of A for the purpoese of calcalating A's size of person. “H-lii"" ‘:)]ﬂ'
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3. A thitd scenario thal wec did not discuss the other day iz as= follows.

Suppose in the example above, that newly formed entity A which is its own UPE and fas no
regulusrly prepared balance shect acquires C (which is its own ullimate parenl entity), before the
ning sutities held by B, for more than $100 miltion in cash and stock m A. C hus =z regularly
preparcd balunce sheet showing total assots and net sales al abowt $1 million. Upon completing
that acquisition -- assurning that A had not prepared a different balance shee! — A would have
total assets for HER purpeses of $1 million plus whalever other cash or other assets A holds.
Thercafter, A ac.qujrcs the nins en:itits from B in a predstermined sequence, pursuant (o the
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the aefuisition ur t:m.-h cnmy frosm B A w:ll inherit 1.hul. entity's regalarly prf:pamd balance Sheet -
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the entities alrcady purchased would be 597 million.  Assuming that A would have no other
gsgets, A would therefore still net be g $100 miflion person @omd argozbly no HER, would be
requived. QU course, this is exactly the "deal I:ry deal™ approach for multiple m,quia-itiuns f[OIII
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