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Attention: Wavne_Eanlan &

Dear Mr, Kaplan:

We spoke with you last month relative to the need for
submitting a Hart-Scott-Rodino Premerger Notification Report under
grriain deserihed fantg bS8 fAllousud..kf vaulldd Urefoconfiem

our understanding of such advice. |

we Wwillidl assume nat, pasea on tne 1acts presentea, you are ain
‘agreement with the analysis contained in this letter.

FACTS
Background
| The proposed transaction involves the acquisition of

approximately 4,900 acres of un - real property (the “Real

Prpp‘etfsg") by a newly-form » limited partnership (the
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subsidiaries principally involved in the businesses of natural
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. ACt) (the ~Acgquired Person”) has total assets in excess oI $100
I| million. The Seller had held the real property for possible
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thereon. The. aggregate annual rental from these leases is
approximately $30,000.

. oo m e - . - - - —a it b = 3 .
= “G., ﬂv%u‘h ‘l" & Tede PWis e & L~ sA%W Lx T die N A B G B oS de A GA
li parEnsrehin . farmed far P>y 1 « nf HWE ﬁﬁﬁﬁ i nrﬁiﬁ
-, - T p—— . " -
— —— = = i

Heral Partners
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in cash. The entire aggregate contribution by the general partners
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the time of subscription ($50,000) and with the balance to be
paid in three annual installments. In particular, a person
acquiring a limited partnership interest will be legally obligated
to. make the remaining installment payments for the 1limited
partnership interest in accordance with the follewing schedule:
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If all of the limited partnership interests are sold, it is
anticipated that total cash in the amount of $3,500,000 will be
paid l.rlwat the time of subscription by the lim:lted partners and
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\ The third tvne of investnr in the limited nartnershio will
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advance a portion of the total purchase price that he becomes
cbligated to advance. The balance of the funding under the
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cagresponding with the dates on which additional capifal
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issued in denominations of $1,000 and any integral multiple thereof,
the. lim:l;ted partnexrship anticipates that each Debenture Holder
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In particular, a person acquiring a Debenture or Debentures

it will be legally obligated to advance with respect to each $200,000
: nf‘ Lﬁrsﬁﬁfm—n-? Bjnr.ib.nd Fom LY NAAN_sé $he Sdmr~ b ﬂq‘l-uu-ﬂ-ns-a

is required to be made in accordance with the following schedule:
September 1, 1988 $47,000
September 1, 1989 47,000
September 1, 1990 45,000

acguisition. In connection with the acquisition, the Acquired




Bureau of Competition
- July 10, 1987
Page 4

Person will accept a purchase money note and mortgageffor the
balance: ©f the purchase price.

T Course of Bu ess

| | Premerger Notification Office
I Section 7A(c)(l) of the Hart-Scott-Rodino Anti-Trust

Improvements Act of 1976 (the “Act®) provides that *acquisition
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‘he premerger notification and waiting period provisions.

To be exempt, the transfer of realty must either be in the

ordinary course of business of the purchaser or the ordinary course
S _hmeivraccnf *ha spallanhryt_noec? unh -0 - shbe ssedinseer mguipwn
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. unimproved and has not been generating any material income streanm
" in the hands of the Seller, the transfer of the Real Property
will be treated as being in the ordinary course of business of

‘. £he Seller and +the narant af thg s‘p'll ;gr £fAar mivrnasar AF Sarskdaw
’ TA(C) (1) . :

The Real Property being acquired is a small portion of the
property ¢of the Acquired Person and therefore, as a result of the
acquisition of the Real Property by the Acquiring Person, the
Acquiring Person will pot hold all or substantially all of the
assets of the Acquired Person of any operating division of the
Acouirad Persnon. fee. Section R02.1(h).

?5 ' Sccordingly, on the basis of these facts, neither the Acquired
: Person, the Seller nor the Acquiring Party would need to file a

¥ Premerger Notification with respect to the transfer of the Real
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a. Rights to Receive Additional Capital Should Have Minimal

YValue. ,i




Person has total assets in excess of $100 million. Accordingly,
in order to be subject to the notification requirements, the
Acquiring Person must have total assets or annual net sales of
510 million or more. Section 7A(c) of the Act.
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5‘ P:emerger Notification Rules (16 C. 1-‘ R. 801 11) R the Acquiring
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: OI The ACQUlring rFerson py ~all casn that WwWillli pe usea py tne
' acquiring person as consideration in the acquisition of assets
l from... (the) acquired person... and less all cash that will be
H used for expenses incidental to the acquisition...”.
¥

Under this analysis, almost three-fourths of the cash held
by the Acquiring Person at the time of the acquisition will be
used to acquire the Real Property or for payment of expenses
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I i ne only other ~assets” that the ACquiring rerson wlil nave
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the respective contract rights); this value would not necessarily
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oY advanced. One would expect that such contract rights would:
have a relatively small value because of the unsecured nature of
the obligations of the limited partners and the Debenture Holders
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receive additional contributions and the rights to vreceive
Additional advances, then if the cash held by the Acquiring Person
at the time of the acquisition (net of the cash to be used to
e - apfEc=en hn mrie €ow nnoansoof traenmudaisieey

L 222 Tuad = 10 !
} - plus the value of the rights to receive additional contributions
}

and the rights to receive additional advances is 1less than
£10,000,000, the transaction as described in this letter will not
be subject to the prenotification filing and waiting period of the
ACt L) :

) Rights to Receive Additional cCapital Should Not Be
Considered as Assets for Purposes of the Act.

Even if the right to receive additional contributions from
the limited partners and additional advances from the Debenture
Holders have a value such that the total assets of the Acguired
?érscn immediately prior to the acquisition exceed $10,000,000 the
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should be"treated the same as cash for purposes of Section
801.11(e).

- In the background material preceding the new final rules,
(effective April 10, 1987) and recently adopted by the Federal Trade
Commissions, the Federal Trade Commission has stated that “the
Commission staff has for some time stated that eacquiring persons
should niot include as assets cash or loans that will be used to
make: an acquisition.

The introduction goes on to state that “the Commissjion {s
A intending to adopt this staff position and incorporate it in Section
e O AL B e les n g g arP= gy el e A Ij— B A s ] W A R Bt gy
5. 1 o

B
As previously described, the Real Property that is being
acquired by the Acquiring Person will become subject to a purchase
money: note and first mortgage in favor of the Seller and a second
mortgage {in favor of the Debenture Holders. The dollars that are
- be féceived rursuant t_to the additional capital contribution
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desighed to be used 'and, when received, will be used, to- miake
installmernts of fr:lncipal and interest on the first mortgage and
Instaliments of interest on the second mortgage.

Chas2fe0o=-alakzusl, “hi—sdil &2 R2ing woseisel a0 f28pmmey
basis, the rights to receive additional capital contributions and
the rights to receive additional advances on the Debentures are
i assets in the nature of cash or loans that will be used to make the
-.—atq.a‘.-iz.t-i cfgvsn Ehesusk FuSW=encynAs-UAllnst ke somedorad antdn
A later date)

Clearly, from a policy standpoint, the deferred obligaticns
should be treated the same as cash and the staff’s position appears
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g would gxceed $10.000.000 (if the valye of such. riahts were to be
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