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November 11, 1987
r
-
John M. Sipple, Jr., Esqg. ;
Faderal Trade Commission =
| Rrowovcony Noti fd antd ~~ "“<ing ,
g~ :
i
Dear Mr. Sipple:
] _ eguests that the
Federal Trade Commission ("FTC") investigate a potential
_‘L vioiatiopn of the Hart-Scott-Rodino Act {"H-S-R Act"™) in
S — - - — . ]

October 29, 1987 -
d a Schedule 13D with the Securities
and Exchange Commission disclosing their acquisition of

2,100,000 shareggs stock valued in excess of

$91,000, 000. (ch o I edule 13D is attached as
: Annex 1 hereto. had been acquired
through open-market purchases made without reporting under
: *led

the H-S5=-R Act. On November 2, 19
a Schedule 14D-1 1n conrmh its offer to purchase
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- only. Dess purpdse 185 o act as genera Ty
I o the Agreement of Limited Part-
i 3] (the "Partnership Agreement®)
(attacged as bxhibit to the Schedule 13D), the general

partners "exercise full and excluszve control over the busi=-

\ ness and affairs of the Partnership.” (Partnership Agree~

, , _ —_— icle IV, at 9-12.) Moreover, in the Schedule 13D,
discloses that "By virtue of his position as a
partner of the Partnership and as controlling person
dlrectly has the power to vote and

PP S R X T ‘ :E: _th\'a_,._._

l; Profits ana losses Or the partnership.* (Partnership Agree-

mﬂ- ‘\-J‘-j—.\.; TTT -—de T M —
.

sure defectsAwith respec
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in the Tender Offer, irrespective of whethe
i is deemed to control the partnership. Under the H-S-R Act a

persnn holds vating secnritins. dif that ne Aol S e R e
i
e L S S ——

AV A B e W Wl s vvﬁ -\~ 7 *

|

| The rules do not contain a definition of 'benefi-
E cial ownership.' Instead, the existence of bene-
‘ 1c1a1 ownergg;pglsgto ge determined in the con-

WAL L WAIS ATl d W Wi ALY shibwh Wl @dd VWA Wa e VoA

dends, the risk of loss of value, the right to
vote the stock or to determine who may vote the
stock, the investment discretion (including the
power to dispose of the stock).

; (43 Fed. Reg. 33,450, 33,458 (July 31, 1978).)

icial ownership of the -

P‘reported purchases o*
and 1ts stated intention not to file premerger noti-

shares
fication in connection with the Tender Offer (Offer to Pur-

chase, Section 15, at 29) raise serjous gquestions under the
H-S~R Act. Under the H-S-R A*d he ac-

e e e —

As general partners,
sess _all o

The ETC has prev1ously applied the principle of
=¥ﬁ:l§gj wan-t= ~ & thrnenorcand 0f
rol in cnallenglng the use ©I tne put-call ar-

LN, )
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securities and the right to share significantly in the in-
_crease in value of th that will result from
”-xerc&se of thg investment discretion he has

Di0oCK NI t1ng securities provid D
-] with & sprinahaqed &o 3 e L Ll Moo A .. s

owns. "
Otherwise,
unilater-

the Tender Offer 1s success
. will be in a

_all
nd dxspose of a substant1a1 portion

foun o o~

[

H-S<R Act by acqu1r1ng beneficial ownership of more than

£15, 000, 000 ¢ ing securities in nonexempt trans=
actions ) ill continue to violate the H-S-R

= Se— e e sl e A A L Lo LY G HAL T MTMEALLWLAL VWULUSLBILLY UL
mres through_the nder Offer. 1In both
e ove sztuatlw acquisition of
heneficinl. oumershin - cacuritrion ‘o <a .

*  Prior _ filing of the Schedule 13D

on October
32
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contravention of the H-S-R Act independent of whether he
i controlsg "  (Rule Section 801.1(c).)

o *actnn "ties must also be considered
: .,ﬁ
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E purpose of avo:.d:.ng obllgatlons under the H-S-R Act. The
§ recent amendments to the Rules concerning acquisitions made
! by partnerships state that a partnership used as an avoid-
: avrce dayice wil) bo oY op-geedad phon—Sew_coprpdn Hoas-
| persons might be tempted to make an acquisition through a

partnership for the purpose of avoiding reporting or delay-
ing their premerger notifications to the antitrust agencies
until they were required by the federal securities laws to
announce their acquisition publicly." (52 Fed. Reg. 20058,
200860 (May 29, 1987).) . .

In the instant case pears to have
i way prohibited by the
Bias able to
accunulate secretly the maximum amoun B
(i.e. 9.97) before confronting the provisions of the federal

: Purchase _Section 12, at 22-24 for a further discussion of

ness purpose tor usin
shares or make the Tender Offer a <N -
pear to have been in a position to have done either direct-
ly. For exampl*s personally involved in
certain fi : ts _associated with the Tender
Offer. Firstsy are the sole

maue 0y

s the sole general partners of both

: m‘mﬂm_fx sovdinmet Avievaneses -‘i“l‘EF
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of the total purchase price necessar , ipng all of
] ting securities. Seco person=-
=% an e entered into a commitment

lﬁttg_r wi ationa] E%EEJ'PMWV TISE_ L Ma+WACET) wunan..

ing for the Tender Offer s personally obli-
gated, along wi o fulfill the condi-
tions of the comm er with NatWest. Of fer to

Purchase Section 10, at 13-16.

in connection with Tender Offer financing.
€Y t6 Purchase, Section 10, at 15.)
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; nerships to accomplish the a isition o alls into

[ ent was to avoid comply=
ing with the obl gatlons of the H-S-R Act.

- __ _ ) _ _
MdiiiOll WiILLUUL IEporilng unaer wne n-S>-K ACT Ccries out 1ror
l TC gorntiny Thng—aennni-f‘n'ljv_rmmete t+hat +bes

If you have any questions or require any further
‘ information, please feel free to call me.

cG: BSenator Howard Metzenbaum




