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The following diagram reflects the existing business
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Holding Company and the Operating Companies.
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Company A is presently unable to fund its 50% share of the
cash necessary to finance future acquisitions that have been
identified by the Partnership. By contrast, Company B present-
ly has sufficient cash to finance a disproportionately large
share of such possible acquisitions. After extensive
negotiations, Company A and Company B have developed the
following interim arrangement (the "Proposal") for financing
such possible acquisitions.

Under the Proposal, Company A and Company B will enter into
an agreement (the "Ownership and Governance Agreement").
Pursuant to the Ownership and Governance Agreement, the
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diagram reflects the proposed transactions described above.
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Step 1: Holding Company forms Newco.

Holding Company

100%

Newco

Step 2: Holding Company contributes to Newco all of the voting
securities of the Operating Companies.

Holding Company
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Newco
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For a period following execution of the Ownership and
Covwsamsmas hesgexonk, Comoonm B 0311 Lo -b2i--ped to fireoses
90% of the total cost of all acquisitions effected by Newco,
while Holding Company will be obligated during the same period
to finance the remaining 10% of the total cost of such

acqulsltlons (all such companles acqu1red by Newco, including
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In addition, pursuant to the Ownership and Governance
.- Aareement, Companv A will be granted ootions (the “"Purchase
Tem At x =

w111 spec1fy that Purchase Options must be exercised in the
order in which the Covered Companies are acqu1red (i.e., on a
"first-in, first-out" basis).

The Ownership and Governance Agreement will also give both

TARES D mAond +ha NMavinoroabhin anvdbain 2 —bbe Lo oo nen~— Lok S o

—_—————— -y e — — - - - = - - — - N —— — — - — g ————-— g - - ——

Company) and Company B own 100% of a Covered Company, the board
seats will be distributed equally between them. Generally,
where the Partnership (indirectly through the Holding Company)
and Company B own less than 100% of a Covered Company, the
Partnership will have more board seats than it would otherwise
have given its ownership percentage (10%), but fewer board
seats than Company B.

rtin iremen nder the A
It appears that the only potentially reportable transaction

under the Act is the sale to Company B of 90% of the outstand-
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reasons,rwe be11eve the Newco Stock Sale should not be viewed
First, we be11eve that the Newco Stock Sale should be
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persons are . . . the same person . . .."” We are aware that
the Bureau of Competition historically has taken the position
that partnersh1p 1nterests are not "voting securities" within
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their owners to elect persons exercising functions similar to
those exercised by directors of corporations. 1In this case,
however, each of Company A and Company B has the right under
the partnership agreement to designate 50% of the members of
the Partnership's governing board. Furthermore, the basis for
distinguishing between partnership interests and voting
securities in the context of Section B02.30 seems significantly
eroded, given that the current definition of "control" has the
effect of treating partnerships substantially as corporations
for purposes of determining their ultimate parent entities.
Moreover, Company A and Company B could avoid this technicality
(and would be willing to do so) by causing the Partnership to
distribute the stock of Holding Company to them equally, so
that each would "control” Holding Company through the holding
of voting securities. It therefore seems anomalous to deprive
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terests rather than voting securities.

Second, no real change in "control™ will occur as a result
of the Newco Stock Sale. The "acquired person” in the Newco
Stock Sale will be Newco. Since Company B has the right to
receive 50% of the profits of the Partnership, Company B
currently "controls” the Partnership within the meaning of
Section B01.1(b)(1)(ii) of the Rules. Company B therefore
currently indirectly "controls” Holding Company and the
Operating Companies, and prior to the Newco Stock Sale will
indirectly “"control"” Newco. Thus, the acquiring person
(Company B) and the acquired person in the Newco Stock Sale
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of Newco_as,a_result _of the Newco Stock Sale.

Newco Stock Sale as the information which will be obtained
through reporting will not be meaningful. If filing were
required with respect to the Newco Stock Sale, as the acquiring
person Company B would include in the information reported
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under Items 5-9 of its Not1f1cat10n and Report Form gg_x the
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Notification and Report Form would be identical to that
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KepoIt Frorms wnicn wouila D€ riieg Dy Company B as tne acquiring

person and by Company B and Company A as the ultimate parent
entities of the acquired person will not disclose any real

. chanae _in "control" of Newca and would not apnear tn be mean-
ingtul to the Bureau Ot Competition., We thererore believe that
reporting of the Newco Stock Sale should not be reguired.

As we discussed by telephone today, we would like to re-~
ceive your interpretive advice by not later than the close of
business on Thursday, March 9 . 1 free to
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additional information.
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