November 20, 1990
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Re: Request for Advice Under
Hart-Scott-Rodino Act

Dear Mr. Cohen:

I am writing pursuant to our recent telephone conversa-
tion to request the advice of the FTC Premerger Notification Office
as to whether a second filing is required under the Hart-Scott-
Rodino Act (the "H-S-R Act") when a transaction previously reported
as a voting securities acquisition has been restructured as an

asset acquisition.

The relevant facts are as follows:
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Earlier this year Company A, a $100 million person, and
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securities of Company B for $18 million in cash (plus the assump-
tion of $§7 million in debt). The agreement was subject to certain

conditions, including a detailed inspection of the facilities.

Both parties have previously made H-S-R filings with
respect to this transaction and have received notification that the
H-C-R waieing pardcd—hos booirResRmdnaisd pursuant ©o & grant—ef-
early termination. In their H-S-R filings both parties described
the transaction as an acquisition of voting securities and indi-

cated that they intended to cross the 50% notification threshold.

Company B is a closely held corporation with only one
manufacturing plant. It is engaged in no other business -- and has
no other assets -~- except for the business which it is selling to

Company A. Under the transaction as originally structured, Company

and intangible assets, when it acquired 100% of Company B's voting

securities.

Since the time of the initial H-S-R filin&, the parties

have decided to restructure the transaction because Company A does



not wish to take title to Company B's land and building. The
transaction has thus been restructured as an asset acquisition.
Under the new structure, Company A will acquire, by value, not less

than 90% of the assets of Company B for approximately $25 million.
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of Company B (i.e., customer lists, trademarks, trade secrets,

product registrations, knowhow and the like), as well as goodwill.

will alsc lease space from Company B for use as an office and ware-
house. Company B will retain its manufacturing plant for a period
of at least two years, and as part of the transaction has agreed to
supply Company A's requirements on a cost-plus basis during that
time. It is presently contemplated that Company A will contract
with Company B for the manufacture of 100% of Company A's require-
ments for the next two years. At the end of the two-year period,
Company A will have the option to acquire Company B's manufacturing
equipment for its then book value (which is estimated to be less

than $500,000). If the option is exercised, it is contemplated
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generally not been thought to have competitive significance for
H-S-R purposes. In all other respects, the restructured transac-
tion is basically the same as the original transaction. Indeed, it
may be that the restructured transaction is better from a competi-
éive standpoint. Because the manufacturing equipment will not be
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the restructured transaction offers the possibility of greater com-
petition than if Company A had acquired Company B's manufacturing
equipment along with its other assets as originally contemplated.
No new competitive analysis will thus be required as a result of

the restructuring of the transaction. Compare ABA Premerger Noti-

firﬂtlnjﬂfrﬁrtéhn Mannal 12677 (1985 [ Tntornratatinn Nn 174\

We believe that, on these facts, no new filing is
required. Section 803.7 of tha H-S-R rules permits an acquiring
person within one year folldwing the expiration (or termination) of
the H-S5-R waiting period to increase its holdings up to "the noti-
fication threshold with respect to which the notification was
filed." There is no requirement in Section 803.7 that the form of
the transaction be the same as that described in the initial fil-
ings. Under Section 803.7, if Company A had filed to acquire in

-

excess of 50% of the votjing securities of Compnany R.. it could

acquire 1U0% ot Company B's assets without the need to retile. See



Axinn, Fogg, Stoll & Prager, Acquisitions Under the Hart-Scott

Rodino Antitrust Improvements Act § 7.04[3] at 7-41-42 (1988).
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it could acquire more than 50% of Company B's voting securities

withent malin~ a2 garnnd H-QeuR filinae . Td Riwen thara nrocadaonye
we believe that where, as here, the acquiring person has filed to

cni i s=a nf 50% nf the acquired nperson's vaoatinag securi-
ties, and where, as here, the substance of the transaction has not

changed, it should be permitted to acguire 90% of that person's’

assets without the need to make a new H-S-R filing. This is par-

ticularly so where, as here, a principal competitive asset (the

nation that would have permitted the buyer to acquire control over

100% of the seller's aésets.

We believe that, since the antitrust implications of both
the original and restructured transactions are essentially the

same, a second H-S-R filing (and the payment of a second $20,000



If you have any questions, or if you require further

information, please feel free to call me at—

‘ Victor L. Cohen Esq
i.!,.?___,.__,___ L P o b mon  MNLL L o~
Bureau or Com
Federal Trade Commission
washington, D.C. 20580

cc: John M. Sipple, Jr., Esq.
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