December 20, 1990

Premerger Notification Office BY FACSIMILE
Bureau of Competition
Room 303

i :‘ﬁ- 2’ Teadpgfia—=inslon,

6th Streetland Pennsylvania Avenue, N.W..
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Re: Request For Interpretation
In Connection With Proposed
Transaction

Gentleman:

We are counsel £or~
S | 2nd in that capacity are writing

to seek your concurreénce in our opinion that a Premerger Notice
would not be necessary in connection with the completion of the
real estate acquisitions described below, pursuant to the
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wWhile we are aware that certain regulations and interpretations
of the ecited section have given that exemption a rather narrow
focus, we believe that other transactions or opinions expressed
by Federal Trade Commission staff suggest that there is room for
further interpretation, We are further of the belief that the
unique characteristics of as a real estate investment trust

indicate that it should fit within the plain language of the
exemption.
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FACTUAL BACKGROUND

1. Transaction And Asset Description, Op or about
October 18, 1990, 4 A N eneral
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ipahana wrisng af 8§ 7.049,4AR_N0. contemplates acauirinag

an additional Industrial prop
also located in the metropolitan
an additional purchase price of $9,
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area, for

approximate amount of §4,8U9,U05U.UU. The conctempilaced
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The total rentable square footage of all five properties
nnravimaralu 180.177.  The total acuare footage of industrial

nhian nartief are lacated. totals between 44.UUuV,JUvv ana

entities which constitute the seller in the transactions. Fror
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The entities which comprise the seller, and, in their
reconstituted form, the minority partner in4 | are

unrelated to each other, and unrelated to
within transaction.

3. Characteristics of —}18 a real estate
investment trust ("REIT"), which commenced operations as such in

1980, REITs are highly regulated, and pursuant to Internal
Revenue Code Section B56, receive certain special tax treatments,
the principal one being that REITs are not subject to income tax
at the corporate level, The purpose of the special tax treatment
is to allow long ternm investment in real estate by-small,
individual investors. In exchange for the beneficial tax
treatment, and as a means of compensating for what could
. ~phagi-tan ko = wsamankdslcen alwvanbana Anamnavad ﬁn.ﬁth y antitien
investing in real estate, REITs are required to 6355§§=§TE§‘
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sections and regulationg is tOo greatly restrict tne type oOr

except for the
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activities in which a REIT may engage. Generally speaking, in
order for a REIT to qualify as such in any given taxable year, at
least 75% of its total assets must consist of real estate assets,
cash, or governmental securities, at least 75% of its gross
income must be derived from real estate activities, including
rents from real property and interest on mortgage obligations, if
any, and at least 95% of its gross income must congist of income
derived from real estate activities, plus dividends, interest or
gains from disposing of the approved class of securities. In
addition, gross income from the sale or disposition of real
property held for less than four years must comprise less than
30% of their gross income. The rules and regulations are clearly
aimed at limiting the activities of REITs to investment in, and
ownership, and oparation of real estate for relatively long tern
investment. 1In fact, short term selling is dlascouraged by the
Code through a 100% tax on the net income from such short term
sales, excapt in certain exigent circumstances,

The Code also reauires that shares of REITs be held by
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di:e?t management of properties in such & way that they may not
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managers t6 provide direct property management. In the instant
transaction, (SR has retained one of the partners of the

gseller entity to manage the properties being acquired,

/MR status as a REIT is not incidental, but rather is

IN @ Pronipited activity, 1+v€:; ONE WIITH I¥ OUTSIOE UT THT TeaT
estate related activities which are acceptable, would have a
material adverse effeot on the shareholders. If Al lost its
REIT status, it would be subject to federal income tax at the
corporate level on all of its taxable income and wquld be unable
to deaduct dividends vaid, The result would in all likelihood be
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properties owned, and gains on sales of properties which have
been held long term, and have matured to the peint where it is in
the best Interest of the shareholders to sell the property, The
ownership and operation of its real estate is not an adjunct of
any other bu51ness, and 1ts aasets are not used for any other
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business.

5. General Considerations., As noted above, this
acquisition is not connected to any other type of business, nor
part of any other transaction. It is a real estate transaction,
pure and simple, As such, it is the acquisition of fungible
commercial space, and the acquisition of five parcels of
industrial property in a major metropolitan area cannot
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less than one percent of similar space in the area.
— Thawr gt ioning mivsoonerteanle sS40 relloegadared
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thig transaction. As noted, the management entity is unrelated
toWlll and, in order to get the insulation which is sometimes
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Finally, the transactions have provided, and if the
second part is completed will provide, substantial cash to the

" . allg wﬂnnrii%rﬂJ_} _ra" ask A lwm Bha mewma pean
B 1nqw 1€§ﬂt ese acgquisitions arfe taking place, thereby arguably
increasing the ability of the selling entity to compete.

SRR :nd_the ultiﬁ_p,arentug have no

rules or any other reporting requirements.

We appreclate your taking the time to review this request. If
. vou_bhave_gnv gueakions congaerning_anv_asnect aof if. or faal the

need for additional facts related to any aspect of the

transaction or the affected parties, please contact the
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addition, we would be most appreciatzve if we would have an
opportunity to confer with you concernxng this matter if you are
not disposed to concur with our views.

Thank you for your attention.
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