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6th & Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Re: Joint Venture Formation

Dear John:

This letter serves to memorialize our telephone
conversation of March 19, 1991. Based on the facts I provided,
you advised that you did not believe that either taken

h separately, or as a whole any of the transactions we discussed
WPTYI@}:'LQ MTha fackc vwn f{guug A e :_:m‘\'—{ “nd et —ua
' - - > _____________________________________ ]
—- p—

My client, a indirect wholly-owned subsidiary of a[;'-
_— ("Company A") and a * company ("Company B") had
dlscussmns beglnnmg 1n the Fall of 1990 concerning the
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cash. During the course of the discussion, Company A learned
that certain widget manufacturing assets owned by a United
States manufacturing company ("COmpany C") were for sale. 1In
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]Olnt venture, Company A contractually comm1tted 1tse1f and
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for the payment of fand the assumption of
approximately ‘4§ /in liabilities. On or about January
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manufacturing assets from Company C.1/

On or about January 2, 1991, Company A and Company B each
contrlbuted)’.mllllon in cash to WMC and subscribed to 50% of
the voting securities of WMC. WMC has operated as an ongoing
business throughout 1991.

During January and February 1991, the parties continued to
negotiate additional capital infusions for WMC as well as the
details of the management and operation of the venture.
Throughout this period there was no legal obligation for either
company to contribute any additional funds or assets. However,
it was anticipated that if the parties could agree, Company A
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by the parties over the period 1991 - 1993, total assets of the
WMC as measured by 16 C.F.R. § 801.40(c) were at various times
above and below $25 million. :

On March 6, 1991, the parties finally agreed to the amount
of capital each would commit to WMC.2/ Company A agreed to
contribute its widget manufacturlng assets, and Company B would
contrlbuteﬁ'mllllon in cash with each maintaining their
50/50 voting security interest in WMC. Thereafter, each of
Company A and B would contribute additional cash equally in an
amount "required immediately for the business." The maximum
amounts commltted to be contrlbuted in cash durlng 1991 and

- —

AllalyYyS1Ss

For purposes of the analysis, I asked you to assume that
the parties did not structure the transaction in stages, or as
a voting security sale versus a joint venture formation, in
order to avoid an Hart-Scott-Rodino reporting obligation, and
to further assume that at the time of the joint venture
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2/ Although the parties have agreed to the capital structure,
the document containing the agreement has not been
executed.
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formatlon on January 2, 1991, the parties had not committed to

As I understand your advice, based on the specific facts
set out above, the parties should likely consider the sale of
50% of WMC to Company B as a joint venture formation and not
simply the -sale of voting securitiss.2/ vVieswed as the
formation of a potentially reportable joint venture, the
parties on January 2, 1991, were required to determine whether
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Given that Company A and B each have worldwide sales or
assets exceeding $100 million, the issue of reportability turns
on whether WMC has $10 million in assets and whether the
exemption provided by 16 C.F.R. § 802.20 applies. As a result
of the formation, Companies A and B each hold 50% of the voting

securities of WMC, which each acquired for less than
$158 million.4/ Therefore. unnleess WMC has sales or acsetas of
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16 C.F.R. § 801. 40(c) did not approach $25 million. The fact
that the parties subsequently agreed to make capital
contributions which will exceed $25 million does not affect the
reportability of the transaction, (again, assuming there was no
purpose of avoidance).

I understand your caution that if the parties had in fact
WGENAtannpi rihnto oy than k@il ~=F than cbeenboend
such commitments as non-binding to avoid the reporting
obligations at the time of the joint venture formation, that
such a structuring would, in your view, be a device employed
for the purpose of avoiding a reporting obligation and subject
to 16 C.F.R. § 801.90. I am assured by Company A and B that
the transaction was not so structured.
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the better view would be that the transaction should be
Yisved as.p salg gf aggets and not a dnint venfyre
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4/ The fair market value of the voting securities is also less
than $15 million.
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If this letter does not accurately Summarize our telephone
conversation or does not correctly reflect your conCIUSions, .
would you Please contact me no later than noon, Friday, March
22, 19971,

Very truly Yours,

e e

I e .
- i T T ez

e, |

Cokld mo Yaifay - Cond et e ity bl e py

mo&éi;;wa4 ?ﬂgnxé'im/kiwjujiz*c 3]

b j A 'Tiq.-lv PO 22
ﬁ'wwwéi‘mmwm
piKm ] opuiling anils s sl

hoe deffrt





