“—=r = F ) A

&
o prapgift R L
y leoczﬁblzz;ﬁ«af/

January 10, 1992

v EDERATL _EXPRESS

Victor Cohen, Esq.

Federal Trade Commission

Premerger Notification Office 1
— ]

Wacbdhrihon N g, MENC,

i Transaction Identification Number —

Dear Mr.- Cohen:

On behalf of

F  RMS VUMV avyuillly persol 11ilng iee (tne rree™) paid
by the Company in connection with the above-referenced trans-
action (the "Transaction"). Section 7A(c) (9) of the Act and
§ 802.9 of the Rules are collectively referred to herein as
the "Exemption." The Company believes that, based exclusive-

ly upon the particular facts of the Transaction, =
tion : i _the votinq securitles of _

" the Exemption an at, accordingly, the Company is en-
titled to a reimbursement of the Fee.

A. The Facts

I Pursuant to a Purchase Agreement
@Y (the rAgreement") among
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] the potential coverage of § 801.2(e) of the Rules to the
Company’s__and the Seller’s receipt of such shares of common

stock of a8 Prgmeraer, Notjfication filipa wae made

the Seller’s and reléiéa'gésegg,-a‘
Premerger NoTification was made, the Identification
Number of which wasq Early termination of the wait-

ing period r _the Act and Rules was granted for both ac-
gquisitions on

In this firm’s transmittal letter for the Company’s
Premerger Notification Form, we requested on behalf of the

Company_that the Commission reimhurse _the Fep haig% pnan__+ha
—

action had, a senior bank loan outstanding (the "Loan"). The
lenders under the Loan hold a first security interest *

ompany’s operating subsidiary,
(which _is the borrower under the

Loan and is referred to herein as F, including all of
the assets of the Seller (the Seller 1s a wholly owned sub-
sidiarv of < In acc :gapgg_gith the tarme Af +ha  Taan

e assets being sold pursuant to the
nd the Seller were required by such lend-
ers to apply 100% of the proceeds received in the Transaction
to pay down the Loan. The Commission is directed to Exhibit
A hereto which are excerpts from the Loan. As indicated by
paragraphs 1.9.4.1, 1.9.4.2 and 1.9.4.3 of Exhibit a, all
proceeds from the Transaction (as well as proceeds from all
future sales of assets) must be used to reduce the outstand-
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2. Furthermore, due to the fact that the consid-

eration in the Transaction was securities of in order to
effect the pay down of the Iocan, the Seller was required to
promptly liquidate the common stock in order to obtain

cash proceeds with which to so pay down the IlLoan. The Com-
mission is directed to Exhibit B hereto, which is a Bank
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icommon stock, neither the Company, Seller nor was
permitted to control the disposition of the shares other
= than to sell such shares. The Commission is directed to
! Extiibit € hereto, which is a Letter of Instruction and_A?ree-

ment amo ‘he lende the " and

Pniranant +n
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common stock were held exclusively for sale for the Seller’s
account; as described in paragraph 9, all proceeds therefrom
were for the account of the lenders under the ILoan (other
~than as provided in paragraph 10).

4. In point of fact, all—shares of-
common stock delivered to Seller on the signing of the Agree-

; - T TT
| - 3. Moreover, following receipt of the_ es of
| ment and all S shares delivered on the consummaticon of

I B. Discussion

: be "solely for the purpose of investment." In the July 31,
1978 Statement of Basis and Purpose (43 Fed. Reg. 33,450-
33,556) (the "Release"), it is stated that the Exemption
"provides that so long as a person does not intend to par-
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i On behalf of the Company, it is uncategorically
affirmed to the Commission that the Company never hai ﬁ
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I tered stock instead of cash. The company and the seller were
willing to accept such stock in lieu of cash only because the
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Moreover, due to the fact that the Company and the
Seller were required by the lenders undexr the Loan and under
the.terms of the Agreement to sell the conmmon stock,
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ipate: in basic business sions. The fact that the

- Seller disposed of all shares o common stock within 24
hours of receipt thereof only serves to confirm the Company’s
and the Seller’s intentions regarding the voting securi-
ties.

The Release, however, continues (also at 33,465) by

stating that "certain types of conduct could be . . . viewed"

g as inconsistent with investment purpose. Of the six enumer-
i ated types of conduct, five (numbers (1), (2), (3), (4) and
g . (6)) manifestly are inapplicable to the facts of the Trans-
&ion or the Company‘s or Seller’s actions in respect of the
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The attention of the Commission, though, is direct-
ed at the very next sentence of the Release wherein it is

‘'stated that "The facts and circumstances of each case will be
evaluated whenever any of these actions have been taken by a

ww&&ﬂm&wm““ are held or acmired
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Seller’s receipt of the - common stock, the mere fact that

the Company and may be competitors is not relevant: Even
in 1light of Commission’s policy to generally deny the
Exemption to the acquisition of a competitor's voting securi-
| tigs, inthis case t 2 ACED AN Al LIS ———
e ——————————————————— - — - J
- — b v e B blhde W et AT WAL A G uv,m-

‘We believe that the facts delineated above are gui
- generis so that a determination by the Commission to grant
the cOmpany the Exemption and relmburse the Fee will not be

- _ | — — ‘__ 2 - L3
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. competitors is, we believe, simply not dererminative of the
existence of-investment purpose in a situation where the

P o

acquiring party must immediately sell the acquired voting
securities due to contractual obligations to its senior bank
lenders.

Based upon the foregoing, and on behalf of the
Comparny, we reguest that the Commission determine that the
Seller’sgand the Company’s acquisition of the voting securi-
ties of satisfies the Exemption and, accordingly, reim-
burse the Fee to the Company.

Veryrtruly yours,
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