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Victor cohen, Esg, 5

Burean of Cowpetition
Federal Trade Commission
Washington, D.C. 20580

Re: ~Scott-Rod m

Dear Mr. cohen:

This is to confirm our telephone conversation of teday,
during which we discussed the following hypothetical transaction.

A builder enters into a contract with Company A for theé
purcliase of a vessel to be constructed by the builder for in
excegs of €15,000,000. Prior to completion of the vessel,
Company A asgigns its contract right to Company B. Subsequently,
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i “Xaxe geiivery Or tne vessel directly from the bullder when it is
completed.
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anual to which you
‘referred me, it is my understanding that the assignment or sale
of the contract right to take delivery of the vessel would riot be
& reportable transaction, unless the price to be paid by Company

C to Company B ig in excess of $15,000,000 more th%g E&e price of
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3 TARKLY a5 a purchase of goads in the urdinary course of busiress.
Interprenation and discussion- The FTC seaff agroed that iv was.

Documenn pertaining to this issue; Letter to Juan Truicr, Esq., dated May 30,
1980,

Crtmeneary: See afse, levws wo Ms Snndre Vidas dated Sencember t6, 1951
(zale and leasehack of a cumpurreexempt winder § TALCKD). Avmiahility of the
exemptivn nertally would not he affected by the use of « sale and leaseback
atrangement, but woukl instead depend upon whether the ate would isalfte.
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13 Applicoble subsections of the Act ond rudes: § TALNLY. § 8UZ.1tK),

Brief aftheq ar problem: A chaster aurline, hoving discontinued
ity operatiens and sold s fect of plaies, reraing only the righe 1o toke delivery
on nvo DC2-10'% whirh it had previously ordered. if ic does take delivery and

o 2otle vae twe nlanes. witldua 'vnrn-rnn‘m&nﬂﬂ irWi)ge o

Interpreusion and dmunm- T\-— FTC stafl nmd that; smw :he rtght w uLc [ l
2 3.
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’ iE courst of business for a charter uperaror.
The FIC uaff nu:morundum nares thay, if d‘lt compiny lad heen ghie co
i"—nnm:ﬁ'w D7, LAThEr tham translerting the

JECLE au wom daters August 11, 1948,
f wmentary: Since an isvue under § 302. 1LY wnuld not otherwise arise, it is
probably implicis (o che xaff advice that the purchuse of « DC-10 would be in
the uidinary course uf Lusines tor che biver fe.g.. u conimercisl airline, but we .
Lar #1), since the sale of a new DC-10 would not necasarily bein the ocdinary :

] ml“mn SpiReF, Bt the e very pnu. wa B-‘va F;‘:nu.t—'h‘e Srder had

n nlaceid be the charféf combhny
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wchase of lacomorives two planes could have been teansferred in the ardinary course of bustness,
sgged i the business of »
Javes: s exempr ander
,sof BusitEss.

" pwas. 14’ Applimbiz subsections nf the Actand rules: § TA(c)1), §5 801.14, 801.5.

iv Brief sgatement of the guestion or problem: Purchascr has slﬁed an agreement <o
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:{Scpmfl:ﬁgl?-og:i tion. In order to do so, Purchaser wishes uq.)aratelv to pu;'nhase all of Seller’s
: f)ljx.;:::i: d l;‘v ‘elﬁack invenory associarad with that business, for a price of less chan $15 million.
" ¥ B

Both Purchaser and Seller regularly purchase and scll thiskind of inventory in
tha aedinary enuree of theit resperrive husinesses. As acesult of theseeransac. - |
tions, Purchaser will hold all or substantially all of the asscts of an-operating
division of the Seller, Is the inventory purchase exempt under § A(cKI)as a.
transfer of gouds in the ordinary course of business!

Interpretation and discussion: The letter cited below indicates thatdhe FTC staff
€Ny, § 802.1(6)- agreed that the exemption‘appll‘ed. Conscqu:ntly. the value of thetwottans-
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Commencary: We have doubrs about the correctness of this interpreratinm.
The staff has adapred the position cthat purchases of goeds or real estate ex-
., gince the right.co cake: empr from norificanon under § 7%\(‘:)(1) may be seporated from uther .rela':ed
fnon-exempt purchases. Aggregarinn with the non-cxempe cransfers is then

tfrgalesould treellbe
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etunder § TALKD 282

i planeswould
i"r;_’;.fé%‘;f(b:" avoided by reason of § 801.15(a).
"m\ e ;.‘l Chupder However, in this case the lecter indicates thar the two purchases would 10
I’l[g_irm h b&' lial Yar = far aliogarintlr all (f the agtare af nm ansrarine dividon of
: L — — .

Viagrgtherwjgs arlic, & ansenraneter shar sarnlte in vhe noechacsr’s haliding pfgll ar abseanriallvallef
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another 513 million. If the latrer were not exempt under § TA(cX1). and ifthe
smptny hod been able 0 two amounts related to a single purchase, § SC1.14(b) would require rheir ag-
wxschap transfereing ‘&! arepariqp. Similasly if the “throwback™ provisions of § 801.13{bK2)ii) ap-
swetc currentlywalucdat chases. |
er because uie ortler had.
ore.
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