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: for-stock exchange. Company A will acquire the voting securities .
of Company B, 50% of which are now owned by natural person X and . L
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constituting less than .8% of the outstanding voting securities
of A. A has total assets in excess of $100 million, and X and Y
each have total assets in excess of $10 million.
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Although this is a senior technical p051t on, Y will have no role
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responsibility for administrative matters. Those
responsibilities will continue to be undertaken by the existing
wanagenent team of A.

A will file as an acquiring person, and X and Y will file as
acquired persons. All of the relevant information concerning the
traﬁsaction will be disclosed in these filings. Our question
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f We believe that the acquisition of A's voting securities by
: X and Y would be exempt from the filing requirements as
acquisitions "made solely for the purpose of investment" under 1%
U.S8.C. § 18a(c)(9) and 16 C.F.R. § 802.9, and that X and Y would
herice have to file only as acguired persons, and not acquiring
persoris. The initial advice we received from your office was
that X would qualify for the investment exemption but that the

ibfmulatiﬁn, determination, or direction of the basic business
decisionsY of A. See 16 C.F.R. § 801(i)(1).
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the investment exemption under the HSR Act, courts have construed
the exemption containdd in § 7 of the c1ayton Act for
acquisitions made "solely for investment". The "ultimate
definitive factor" in applying that exemption is "whether the
stock was purchased for the purpose of taking over the active
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' United States v. Tracinda Investment Corp., 477 F. Supp.
1093, 1099 (C.D. Cal. 1979). See Crane Co. v. Harsco Corp., 509

F. Supp. 115, 123 (D. Del. 1981) ("issue controlling the
appiicabilxty of the investment exemption, then, is the
likelihood that the acquisition would allow the offeror to
influence significantly or control management of the target
firm. vy
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¥*'s .39% ownership share of A's securities cannot allow him
to. take over active management and control of A, much less to do
go. in an anticomnetitive fashion. This ic ssneriallev tre _mivan

xpressly not be accepting a management position that would

involva i@ in the "basic business decisions" of A. Rather, he
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) If'your office does not agree with the position that ¥, as

Sincerely,

® As the FTC's Notice of Proposed Rulemaking concerning de
m!n‘ﬂ S$: gromis it qneanf sioting cacuritiag gtgted Uauen tha,
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