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Bureau of Competition

Federal Trade Commission

Room 310

6th & Pennsylvania Avenue, N.W.

Washington, D.C. 20580

Dear Mr. Cochen:

assets that are subject to a financial (or "leveraged”) lease
must be reported under the Hart-Scott-Rodino Act. The
acquisition satisfies the "size—of—persons" and “"size-of-
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transaction in writing so that the Premerger Staff could
determine whether the transaction is exempt as an acquisition of
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confirm that the transaction is exempt under Rule 802.50.

The propose ction involves the acquisition of-
The beneficial owner of thesuiiiih
is a llmlted par nershlp ("Partnershlp A") ‘Ehat was
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controlled by Partnership A. Eacheiliiphas been leased to the
Sane Sl INEENCr 2 period of twenty years (unt11 the
year 2007). The leases are typical "f1nanc1al" leases, i.e., the
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complete control over the use of the wew@Ms throughout the lives
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Ihe lessee company has subleased all Uil TO -
another company. The proposed transaction will have no
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both companies (the lessee and the sublessee, are U.S.

corporations).

and I represent one of wa u.s.

companies that
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regularly originate lease financings and regularly buy and sell

interests in assets that are subject to financial leases. Both
the general and limited partners of Partnershlp A also are
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lease transactions. However, as we discussed w1th you over the

telephone, the limited partner of Partnership A is, as part of a

bankruptcy proceeding, presently undertaking to dispose of its
aptigamertfal in nf ipfarng*s = Tonccd somndke Mhn mvanacad ——
transaction, however, does not involve all or substantlally all

of the assets of the limited partner’s existing lease portfolie.

As nriminally cantemnletad Rartnershin BovnlA aremira only
the 90% interest in Partnership A held by its limited partner,
apd nati_the 10%_ipterest held hv Partnershin Als engrya_r_p_pr_, .
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supject TO rilnanclng leases 1I The IO0L10OWlng CONGlTlONS are met:
(1) the assets are subject to a bona fide financial lease; (2)
while title to the leased assets will pass to the buyer, control
of the assets will remain with the existing lessee; (3) the
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should be available. To begin with, as originally structured,
only the limited partner’s 90% interest in Partnership A was to
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interests will be acquired simultaneously.l/

In addition, it appears that in considering whether a sale
of assets subject to a lease financing is exempt, the Staff has
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Interpretation No. 25, Commentary, (listing factors Staff
considers in determining whether sale of assets subject to lease
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available. Thls 1s partlcularly so 1n a transactlon in whlch one

1/ The fact that Partnership A is disposing of all its assets
has no bearing on the analysis. Although the sale of all or
ﬁnbstant1a11v a]l of the _assets of ~an "gntlty" tvn;callv takes a
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ultimately exit the business only because of a bankruptcy
proceeding.

We believe that the proposed transaction is also exempt
Unrlilqr Rn'l A 207 RNraY nf tha Dramaeany Pnlnce bacanca 3+ {lr.- Nar
IPRAL, 3 ,

'y Te

AL LS oo bt (- EEEEEER Cinca tho EEEEEors

E T =
e —————

;
[
»
la. L

some U.S. produced goods also are carried on the at times.

I S are manutractured 1n WESEEE® although 1t 1s iiisibie that
takes place in g outside

Routine maintenance of the
the United States.
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sailed in the

none has ever

In the past, the Staff has not considered the country of
registration, or the nationality of the crew (here American) to
be determinative in considering whether are assets
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theq“are serviced, and, most importantly,' The source of
revenues generated by the Id. See also 43 Fed. Reg.
33450, 33497 (1978) (exemptlon of foreign assets acquisition by
U.S. person turns entirely on U.S. sales, if any, attributable to
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the assets). Applying these factors to the in
question, it is clear that they should be considered assets
located outside the United States.
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o agsictance in fhis matter. Please call






