oL (¢

i

~ E
™y mber 23, 1992 B
refoctidontiar], S MWy g &
‘Whigy ; 74 (B) op t.pm"lion % s
VIA FACSIMILE "Ma:;rll::' rela:. .Clan.. dov &
Richard Smith, Esq. toa _.ﬂ,ikh &
r~

Premerger Notification QOffice
Federal Trade Commission
Washington, D.C. 20580

Re: HSR filing requirements in sale-lease back
transaction

Dear Mr. Smith:

We spoke last wee i roposed transaction
wherein title to| will be transferred from
three special purpose rusts, which prese
ﬁels, to our client

a

ifications for i
ﬁaaid all progress payments due to the
al delivery payment, which was flnance
as explained below. In 1982

was completed and commissj

n in 1983, the
%ere completed and conmissioned. Immediately prior
to delivery, assigned the construction contracts to special
purpose trust Upon completion, the "delivered"

to the trusts by transfer of title from the and
immediately leased back to for 25 years (the statutory
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economic life of the with rene options. Since their
commissioning, the ave been in sole possession,

and it has had comp. control over the oymen he
which it has used continuously in its own

pe ons.

In the early the mos omical way forq to
acquire the three for its was to finance them
through tax advantage everaged ease transactlons which were

popular at the time cial inter-
mediaries (such as

fina
the acqulslt].on of the mons alloweﬁ,
- .~ - - . — "~ =, "

(- L W,

Eessee, is responSJ.Eie !01‘ aii maln!enance, manning ans

insurance costs of ani kind associated Vlth the ownership and
ﬂpﬂrﬂf"‘l” nf t+ho Turtharmaro iqﬂﬂ1nnd +n nav

to assure the stream ot cash necessary to repay the€ TInancing.
;?p Sy W@ YR hWal pa_—paroeaiBi L fiaqathon shan fo acllaat

consiaer tTnhe 1essoIrs To pe 1ne taxapie owners oL uwne Ior !

Eurﬁoiif of rece1v1ng the tax benefits associated wi
" e

stion extend for a period of 25 years from
is period coincides wi

for pu, s of the

accounts for the as capital assets

on i1ts financial reports and depreciates them

or accounting purposes on its books.

The leases
delivery of the

The operattom control of the - here has always -
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is exempt from the HSR filing requirements
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because- has always held "beneficial ownership" of the
and because the technical passage of title is in the
inary course of business and exempt under section 802.1(b) of
the FTC's Rules (16 CFR § 802.1(b)).

Set forth below is a more detailed description of the
nartinant farts which sinnnrt the rancInaion that no HSR filina

‘_gwere built un tracts between - and
., : SRR, ~mmramna P S Anmdmen amd AanAa~ndEd -

supervised by— and it was solely responsible Ior payments
under those contracts. .

were completed satisfactorily, phys-

2. When the
"delivered" to-pursuant

ical possession of
to long-term leases of the

3, Poon_deliverv. gitle to tl}e,__wgs pasged_to

beneficiaries of the trusts.™ The deductions result in lower
leas ire rates being charged to for its operation of the

In order to achieve the tax benefits, ti e
must be held by the trusts, with and
considered the trustor-beneficiaries under the trust agreem

and the tax code. Once a is sold or otherwise disposed
of, the trusts are dissolved.
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letter to Mr. Sipple, dated November 51, 1990,_;hich we obtained
through a FOIA request, the Premerger Notification Office
concluded that a filing was not required in connection with a

il =T —oouaacEiar, B {ookr wslaling & thi
transaction parallel those set forth in that letter very
closely.
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5. Qand are in the business of fi i
~the construction an n of durable goods such asw
L that require substantial capi

. ave interest in po ing operati those
assets. In reliance on _ credit, land put

. - %—" -
the rest was financed byﬁ:nment guaranteed bonﬁ unaer a

program administered by The bonds are secured
exclusively by the guarantee of the U.S. Government. _Th
Government's inte is secured by a mortgage on the
an assignment of obligations under the leases, an
general credit..

6. the guarantor of the bonds, the U.S. Government
through is the sole secured creditor. There are separate
collater and i arrangements (including UCC filings)

between andWegarding the vessels while they are

operated by QR

7. Immediately upon delivery of the com the
shipyard,&entered into a lease-back of the with the
trusts. eases are for each, i is the

25
statutory useful life of the&undﬂregulaticms.2

e

COonmuaitions.

8. -makes lease payments semi-annually. The lease
payments cover the principal and interest payments on the bonds,

ge char he Government for it arantee, a return on
%and equity in the % and the
administrative costs and charges of the trus .
9. As lessee of th* is free to use thq
i jops with vi y no limitations, other than
short of using the in a

L’T’"anl-r 2(.}3,44—.’.‘., s 31l aaxal assE eyt

L

2 Under these laws,- is entitled to receive certain
subsidies in connection with the operation of theseﬁ
until such time as t reach 25 years of age. Because of this
subsidy limitation, has always disposed of its on or
before they reach the age of 25 years. Thus, as a practical

matter 25 lease term here is the full useful life of
> il
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10, possesses all the indicia of the owner-operator of
the and must alone bear all the operating costs:

(2)
(b)

named the
outfitted the with the equipment it deems
necessary d may change the equipment as it wants).
(c) painted the the colors it wanted.
(d) may moedify the as it—seeg fi ipc
major structural changes such as inserting an
so_long as it does not reduce the v,
is solely responsible for the
and the costs thereof.
must pay all documentation and inspection costs.
must pay all maintenance and repair costs.

of the
(f)
(9)

. -is required to pay for all insurance on the
d for loss oxr dam T insureds include the U.S.
Gov nt, the %s the case may be,

- tha.lassa DrIs 1 . i rd e,
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to any of the other named i s for ‘any premium mentsi
| A iy ﬁﬂ—‘—"‘_i

otheT hand, any funds remaining from the insurance proceeds
aftar the interests.nf the securard ~rraditnre wavg naid would.an

12. Financial and other covenants normally impgsed on the
borrower in asset financing are imposed solely upon _so longq
1z e ——
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Discussion
commissioning, - has controlled and

1. Si !
operated thew and is responsible for all costs of
O[S S Tk b el [ T 8 fuf ar gy = =LV e | re—

sole operator and has complete control over how are

going to be deployed in the competitive arena for the fu

statutory life of 25 years or longer. It carries the

as assets on its financial statements and depreciates

em ror accounting and financial reporting purposes. The
& in the

success or failure of the deployment of the
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in the productive value or deployment of them In taking
1

tigle. is marelv huving ont the intarmed Ancina
Vo
2. There is little question that each step in the evolu-
tion of this transaction has been or will be in the ordinary

f business for each of the parties. When bought the
from the tion was in the ordi-

CO
g course of business o! tke under Rules

section 802.1(b). The financing of t

ordina f the business of
ﬂ Financina tha acmiisiting () 21
g50ds 1s what they do.’ The technical passage of title is part
and parcel of the financing requirements. It has nothing to do

with control over the productive utilization of the assets in
the competitive processes and should be considered exempt under
Rules section 802.1(b).*

If there are any additional questions, please do not hesi-

wi fiﬁil I_mg gf :nn ébgiis_ggggd +n1pnl:1‘nnn nimhar. ’NEE is nf

'1 Indead. _the revennes assnriated with the lsasas at isena
S — e ——
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4 If the financing of these - could have been
accomplished without the passage of title, the substance of the
transartionaeonld _not havnenhancad _=nd, & horoeen 1d_he==s
question that there would be no filing required. Both Rules
sections 802.1 and 802.30 look to the substance of transactions

. Ain aranting exclysigns. The suhstapne here is the technical
f e

transfer of the economic or competitive value of the assets.
Those values have always been held b

-
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the essence here and we would greatly appreciate an early
response. ’

Very truly yours,
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