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February 4,199%4

VIA TELECOPY AND REGULAR MAIL

Mr. Dick Smith -
Premerger Notification Office

Bureau of Competition, Room 303

Federal Trade Commission
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Dear Mr. Smith:
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Company A _is negotiating to acquire the comprising the
For business reasons, th have conducted
At reayngy dlammanble oo mmafafo . T _a__ . 1 N _ LR P ‘Tl > -
=" ol ] i el T

Sy e Yy = I 2

ﬁ N

—
~ - 2 A
= - = = " L3
§E e R— Yo ¢~ :
L= 1 (AR '

or Company L. Neither Partnership B nor Company C is engaged in manufacturing.'

Company A has total assets and annual net sales in-excess of $100 million.
Partnership B has total assets in excess of $10 million. The acquisition price to be paid by
Company A to Partnership B in exchange for its assets is in excess of $15 million. Based
on these facts, Company A and Partnership B will file a Notification and Report Form with
respect to the acquisition by Company A from Partnership B.

Company C uses the cash-basis method of accounting to manage its business.
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accounting, and these financial statements are used by management of Company C in
managing the - Pursuant to standards underlying the cash-basis method of
accounting, accounts payable and accounts receivable are not reflected on the balance sheets
regularly prepared by Company C. The cash-basis method of accounting has been used by
Company C for at least the last several years.

Pursuant to a financing transaction consummated in December 1990, for each of the
calendar years 1990, 1991 and 1992, Company C also prepared a set of financial statements
as of and for the years then ended that had been reviewed by an independent certified
public accountant. Typically, these reviewed financials were available in mid-March. As
required by the related loan agreement, the reviewed financial statements were prepared in
accordance with generally accepted accounting principles. As a result, accounts payable and
accounts receivable are reflected on the reviewed financial statements prepared to satisfy
the covenant in the loan agreement. The sole purpose for these financial statements is to
satisfy the loan covenant, and these financial statements are not used by management of
Company C in managing the Practice. In 1993, Company A, which is the lender under the
loan agreement, waived the requirement in the loan agreement that reviewed financial
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Based on the most recent balance sheet prepared by Company C ir accordance with
the cash-basis method of accounting, Company C’s total assets are less than $10 million. On
the year end 1993 balance sheet prepared at the request of Company A’s law firm, Company
C’s assets are greater than $10 million. As is done every month, Company C will issue a
cash-basis method balance sheet as of the end of January 1994. This balance sheet will be
issued before any HSR filings are made in connection with the transaction.

Discussion and Analysis

Pursuant to Section 801.11 of the FTC’s rules, the total assets of a person "shall be
as stated on the ]ast regu]arly prepared balance sheet of that person." § 801.11(c)(2). T 0
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§ 801.11(b)(2). The FTC’s statement of purpose issued at the time the rules were adopted
makes it clear that unaudited balance sheets prepared by management for internal purposes
may qualify as being "regularly prepared":

"Regularly prepared", as used in both subparagraphs [of § 801.11(c)},
means that the statement was prepared both at the time a statement would
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ge prepared. Interna] balance sheets prepared for management and not
audited or disseminated to the public may satisfy this standard. 43 F. Reg.No.
147, p.33474.

Furthermore, as you correctly pointed out, the FTC staff has consistently taken the
position that a "special purpose balance sheet,” such as one specifically prepared in
connection with the proposed transaction are not "regularly prepared." See Premerger
Notification Practice Manual (1991) Interpretation 157 ("{A] balance sheet must be regularly
prepared, and the FTC staff has consistently stated that a special purpose balance sheet is
not ‘regularly prepared™); Interpretation 160 ("[A] balance sheet prepared for purposes
of a particular transaction usually is not regularly prepared.”).

Even if a separate, special purpose balance sheet is prepared on an annual basis, it
is not "regularly prepared"” unless it is "prepared in accordance with the accounting principles

normally used by" the person in question. Section 801.11(2); see also Premerger Notification
ﬂri D~ mlnqun]_lntnrqrﬂre:mn 165 (_mr‘wnbnn that 29 ananallu nraasradhhalance sheat

would constitute the "last reou]ar]v prepared" balance sheet "only until the next regular
annual statements or other balance sheets are issued." Id. (emphasis added)

Conclusion

Based on the foregoing, our conclusion is that, with regard to Company C, its "last
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L It 1s not prepared 1n accordance with the accounting principles normally
used by Company C, and accordingly, does not satisfy § 801.11(b)(2); and
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2. It was not prepared at the time a statement would normally be
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Accordingly, because the total assets of Company C as stated on its last balance sheet
prepared on the cash-basis method of accounting are less than $10 million, the acquisition
by Company A of Company C is not reportable because Company C does not satisfy the
size-of-person test of the Clayton Act. Further, even if the year end 1993 balance sheet
prepared by Company C and furnished to legal counsel in connection with the transaction

as somehow deemed to be "repcularlv prepared." it would nat be. becaunse of the snhseauent

sheet prior to the filing of the Notification “and Report Form rélating to the Company
A/Partnership B transaction.

In our telephone conversations, you indicated that you believed the conclusions set
forth above were correct, provided that the facts set forth above were accurate, and in
particular, that Company C has used the cash-basis method of accounting in preparing
Re2mee shrets in the pastip the narmgg] coprse nfbisiness  Rased enynur abiics we b
advised Company A and Company C that the acquisition of Company C by Company A is
not reportable.

If vou disagree with anv of the gnalvsis_ar conclusions set forth ahave. we respectfnlly . ,
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our interpretation of the authorities and your advice concurring with our interpretation. A
filing will be made with respect to the Company A/Partnership B transaction.






