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March 7, 1994 L.

Mr. Patrick Sharge o
Compliance S -
Pre-Merger Nonﬁmnon Office C

Bureau of Competition, Room H-303 -

Federal Trade Commission z _
Sixth Street and Pennsylvania Avenue o
Washington, D. C. 20580 - VIA FACSIMILE

Dear Mr. Sharpe:
On January 21 and February 18 of this year, I sent you letters about the same proposed series
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references, wherever appropriate.

The structure of the Formation/Acquisition Transactions has recently changed, motivated solely

by desires to insulate certain institutional entities from exposure to personal liability and by

federal tax considerations (I will go into greater detail later in this letter), I have explained these

changes to our Hart-Scott-Rodino counsel and it is our common belief that no premerger

'xll‘ouﬁmuon filing is required as to any aspect of the restructured Formation/Acquisition
ransactions.

[y

2. the withdrawal of certain partners from a partnership which would have resulted in the
remaining pa:)tner holding 100% of the interests in that partnership (the *Acquisition
Transaction®

Under the Formation/Acquisition Transactions, as currently structured, we have reached the
following conclusions:

1. . The Formation Transaction is not reportable because:
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by it) will not have $25 million or more in annual net sales or total assets, thereby
failing the size of transaction test [16 C.F.R. Sec. 80(.20], and
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(b)  The limited liability company will not have $10 million or more in assets, thereby OL
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=
[ABA Premerger Notification Practice Magusl, Par. 93 (1991)]. |
Rather than try to reconcile the preseat (which, for your information, is the final) structure of the /e
Formation/Acquisition Transactions with my earlier lefters, I believe the simplest approach is to
restate everything in this letter and let it stand on its own. Of course, I understand that you will <~ 9
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structured.
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A.  TheFormation/Acquisition Transactions involves a H.
whose present fair market value ("FMV"), free and ¢ rigage 1% i
indebtedness, is believed by its owners to be approximately <

B. 'I"‘ll;leli - is currently encumbered by two mortgages securing a total of $164
on.

1. The senior mortgage, which secures $104 million of debt, is he]d by a
bank which is unaffiliated with any of the present owners of the

2. The junior mortgage, which secures $60 million of debt, is held by a
mfhﬂ,:‘-;ﬂ wihana :s-:nn:;nin a‘mn:-l- A‘:n-‘ml:n f“ﬂ s - Mr-aa
d insurance companies whose investment in the Wmanaged by
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C. Legal title to the is currently owned by a limited partnership ("XYZ
Partnership”). The current ownership of XYZ Partnership is broken down as

follows:
Share of Partnership Profits and
intjon of Partner Assets ypon Lianidation

Npmermn ent]'ﬁes whj
with the prin f

30% (in the aggregate)

70%
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All of the are general partners in XYZ Partnership.
Meﬁnﬁtedpamain“lhﬂnersbip.
I ot et -
(or assets upon liquidatio: ip, :

“controls” XYZ Partnership pursuant to 16 C.F.R. Sec. n
as explained in Paragraph D below, is the ultimate parent entity of XYZ
Partnership.

D.  The current ownership of _is broken down as follows:

Share of Partnership Profits and
ription of Partner —Assets upon Liquidation

= - ] o — —_

L1 s

rung B, a revocable group trust whose
settlor/beneficiaries are public and
private pension plans 16.67% —

Corporation X, whose shares are 100%
owned by a pension plan 21.67%

Corporation Y, whose shares are 100%
owned by a pension plan 21.67%

Corporation Z, whose shares are 100%
owned by a life insurance company 6.66%

Because none of the above described entities has the ¢ ve 0% or o /4
more of th its (or assets upon dissolution) o
that is not controlled by any other person and is ifs own ulfimate

currently have significant contingent financial

' Ratber than acquiring direct partnership interests in Fund A and Pund B,
ii cattlachanafi laalon sessmpd tn bo Foo ol o aaaae oty OO Y _ A&~ . ot .. ._ % .
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Percentage
Purchaser of XYZ Selling Price
Corporation X 6.6% $ 66.00 Uﬂ‘ aP\
Corporation Y 6.6% $ 66.00 ” (1'; R
L4
Corporation Z 1.8% $ 18.00 "Ir,\\»u“l
I
ABC-LLC, a newly
formed limited
liability company
owned by Fund A
(3¢ tpr r,ﬁ! 61%) ;
and by Fund B (as
to 33.33%) 15% $150.00

The reasons for the formation of ABC-LLC are detailed in Paragraph C below.

As a result of the sale, the above purchasers will all be general partners in XYZ
—— T sl i v
iy T |
B.  Inorder to preserve the federal tax treatment of XYZ Partnership as a partnership 3
rather than a corporation, it has been determined to convert that partnership from ¢

a limited partnership to a general partnership. The clear consequence of that
conversion will be that all of the constituent in XYZ Partnership will
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Partnership, each of its consttuent parters will, by operation of law, become '(t¢, .
personally liable for all of the obligations of XYZ Partnership. In order to insulate fol #
the settlor/beneficiaries of ABC Group Trust from such personal liability, it has

boaslgtanningd to_dn qug thian:
g Whileitdoesnouﬂ'ecttheHSRmalysis,wenolethauhemwﬂlbe ing to XYZ
Partnership the negotiated sum of $1.3 milligp jn retum € sim meella?gngfoemin

guaranties which will relieve affiliates of the
remaining obligations under those guaranties.

h from approximately $1.7 million of
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1. Cause to be converted from a gemeral K
partn a whereunder the ABC Group Trust
would be the only limited partner.

2. In order to satisfy | the objective of mamtammg partnership management
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D.  The ownership structure of XYZ Partnerslup after all of the foregoing steps have
been ppmpleted will e -
~vapim— el
Corporation Y 6.60%
Corporation Z 1.80%
ABC-LLC 15.00%

e 70.0%

T Y T e e ——

E. The ownership of after all of the foregoing steps have

been completed wi as follows:

tion rtoer Shmareﬁoful’artnm ]Je!sgllx{fgahﬁ Qonﬁts and
ABC-LLC 49.00%
Corporation X 21.67%
Corporation Y | 21.67%
Corporation Z 6.66%

ABC Group Trust 1.00%
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All of the above will be general

partoers in Wn&m
the ABC Group Trust, whlchwillbethesole 2

Because none of the above described entities has
more of the profits (or assets upon dissolution) o
that partnership Is not controlied by any other

III.
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Hart-Scott-Rodinoe Analysis

We now need to address whether any Hart-Scott-Rodino ("HSR") filings are required
under the foregoing scenario and, if any are so required, who should file.

A.

The Formation Transaction

You have advised me that the Premerger Office currently treats the formation of
a limited liability company the same as the formation of a corporate joint venture.

MNaoadissbad srn~- bl o semaa-mb 323 avvabhadlofat st o “-A-—-L--‘ Y a® % ._.a

Under 16 C.F.R. Sec. 802.20, no filing is required unless a contributor
acquires voting securities which:

i
(@) are valued al[not les'sjﬂ:an $15 million; or

(b) confer control of an issuer which, together with all entities it
controls, has at least $25 million in annual net sales or total assets.

ABC Gr, to transfer a 49% interest which it currently
holds in to ABC-LLC. Because ABC Group
Trust is arev L for HSR urposes, 1 hold any of the
(e) (4)). Asaconsequence, The paTHership mreress in question are deemed
acquired by ABC-LLC from Fund A and Fund B, the settlorlbeneﬁcmnes

of ABC Group Trust. Z agw

1.(0:‘4
caw’ k__ a =3
In addition, ABC-LLC will, in an almost simultaneous utme
transaction, acquire a direct 15% interest in XYZ Partnership.

Because the membership interests (i.e. votmg secunnes') in ABC LLC
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Eh)d(\ill)a)s determined by each acquiring person (16 C.F.R. Sec. 801.10 (a)

Under the HSR rules, it is assumed that the amount of any indebtedness
with respect to the underlying assets of a corporation is taken into account
in arriving at the FMYV of its voting securities. One means by which Fuad
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You have advised us that in valuing those voting securities, it would be
appropriate to begin with the equity value of the sole asset of XYZ
Partnership, i.e. th Th has a free and clear value of $184

proe-) | HINPG NYVE PIPOT gy o oy ) | by PUY PO Y. AN FOTTSE, . WY SN

ate equity value of all ership interests in
ing transferred to ABC-LLC will be $9.86 on,
S:
()  The value of ABC-LLC's interests in { [ RN

20 million value of XYZ Partnership’s assets X 70%

ownershi tage of XYZ Partngpll
% (ABS-E%?: ownership percentage of
= $6.86 million; plus

(b)  The value of ABC-LLC’s direct interest in XYZ Partnership:
ﬁ_}c_.: O T

i

OF The Une~ 77
A95¢ts, '

Because Fund A and Fund B will collectively be acquiring less than $15
million in voting securities of ABC-LLC, neither individual acquisition
x(n§ets the $15 mullion size of transaction test under 16 C.F.R. Sec. 802.20
a).

In addition, the alternative size of transaction test under 16 C.F.R. 802.20
(b) is_not met because the issuer, ABC-LLC, will not control any other -
ﬂ"iﬁi’nd‘hﬁgﬂfﬂ A B!“_;I_IJ " dnagln implf have ggnrral nat ealae ar ntal (

F o

’ LLC will be eatitled to only 49% of the profits (or assets upon liquidation) of the
In addition, ABC-LLC will be entitled to only 49.3 % of the profits (or assets upon Hquidation
p.
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2. The Size of Person Test

Under the special size of person rules applicable to the formation of
corporate joint ventures (as set forth in 16 C.F.R. Sec. 801.40), a formation
tmnsacnon is not reportable, regardless of the size of the contributors to that
fure. unless the veatyre jtself will have at least $10 million in asscé,f
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Pursuant to that approach, the value of all assets (i.e. partnership interests)
Q\ wluch wﬂl be owned bx ABC-LLC asa result of the Formauon Tmnsacuon £

. ) \-)( Gt UNe SPECIAL SIZE OF PErSON IESt UNGET 10 L.r'.K. SEC. W
. n % a will ;b‘.'_(tv:\.’.f&:;\ *’0“ "(On ﬁk— ‘ ganiﬁv 5.£ f’ ved] Lol
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You have on several occasions con p _D
interests is not reportable unless it results in one person holding all of the interests

in the partnership. This position is supported in ABA, Premerger Notification
Practice Manual, Par. 93 (1991).

As reflected earlier in this letter, the Aoquxsxtxon Transaction will result in the
ez I VYT oyt ving R e, dicT s O (RSN — e—
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2. | The sole shareholder of Corpqmﬁon Y 'y virtue of that corporation’s
fﬁf" -uPT, 17 - P‘A T poqlaie 4n . 7:.. *rer

3. The sole shareholder of Corporation Z (b %’ virtue of that corporation’s
newly acquired direct ownershlp of a 1.8% partnership interest in XYZ
Partnership);

4. Fund A (by virtue of 66.67% ownership of ABC-LLC, which in turn has

a newly acquired direct ownership of a2 15% partnershx interest in XYZ
Partnership); and P P

L e
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5. which we have previously determined to be
its own ty (by virtue of its continued direct ownership
of a 70% partnership interest in XYZ Partnership).
P s e . .« . 2 . I
i T e e I ) T e Y BT L] ik

current structure and the broken lines indicate the proposed structure. We hope that it will be
helpful in your analysis.

Finally, it is very important to us and our institutional clients that the Federal Trade Commission
is comfortable that the transactions described in this letter are free from any considerations with )
“sm‘ﬁ H{D Cac N1 QN The dacion af tha Barmatinn/Acanieitinn Trancactinae has oty

Formation/Acquisition Transactions, as presently structured, accomplish that objective whereas

the immediately previous format, which would have resulted in the deemed acquisition of the
partnership interests in question b would have accomplished the
undesired opposite result. The attorneys in qu were explicitly instructed by me from the

outset to design the transactional structure without any regard to HSR implications and neither
I nor our HSR counsel were consulted as to how to structure these transactions.

Before proceeding, we want to be sure that the Premerger Office is satisfied with this explanation
without further support.

Please call either mor me after you have had an opportunity
tn raviaw thic latter thn cantirm J whirh wa hauva rearhad Nnea acain  thanls van




S Formation and Withdrawal Transactions

encity, twoase AN
penn ':{la__ﬂ_?_'———""—’ “
Hone asd $3.33% \
fod \ [33.33%]
::c/fh ::a | 128T% Fund A L \‘t
( j \\ \\
,,.,,, 66.67% ﬁ: .
66.67%; \
Ao .v.{(ﬁld“ sacll et 3\
;'J" s
[_Sow s | [ GdUeb Coy |
. ‘ | {
| 50% | [1%] jlae%] |
X Y Z : :
A [Transfer of
2167% |2167% | see% ' | 15% of XYZ
nierest]
\ . ﬂ& 6%] [Will convert to L1d. Partnership) :
(66%] ~4/ [1 8%] 70% LP. :
‘1_—' e ni !
(o = ;
27% " Individuale
.. Truats
30% Limited Partnerships
o 3%
 withdraw] Corporate G.P.

_}:l -“MJ it 0 b

| 1N 1

— ook et
_ l First mortgage loan I

Market Value $184 million
Debt $164 miilion

EQUITY $20 million





