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May 5, 1954

YIA TELECOPY

Nr. Richard saith
Federal Trade Commission

Sixth and Pennsylvania Ave., N.W.
*__pi i' L.,I‘_____ ——— —

Re: Interpretive Advice on Hart-Scott-Rodino
Dear Mr. ”ith:

We are writing to confirm our phone call of May 5, 1994
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its ownership

optioned between C options are immediately
exexcisahle for nominal consideration, and in the alternative (ii)

on wonld cualifv ag a "hona £ida daht worke
erefore exenp% frou The T111Ng requirement OF CTNe Narc-

Scott-nodino Anti-Trust Improvements Act of 1976, as amended.

8 the lender to a holding company
operating lublid:lariea ("Borrowers") pursuant to a loan
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the Lender will own a 20% partnership intereat at cloging a e rig
to acquire up to 75% of the remaining partnership intereats in the
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outstanding indebtedness of the Borrowers under the Loan Agreement to
Nowgn. apd a_raleasa of tha liens and_ other desbt ohliaations of
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Pursuant to Section 7A (a)(1)~(3) of the Clayton Act (the
"Act") pre-merger notification is required only if each of thres tests
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are satisfied; the Commerce test, the size of perscn test and the size
of transaction test. An application ¢f these jurisdictional tests
requires an analysis of definitions set forth in the Act’s regulations.
Rule 801.1(a) (1) defines "person® as the "ultimata parent entity" and
all other "entities"™ which it controls directly or indirsctly. Rule
801.1(a) (3) defines "ultimate parcnt entity” as an "entity which is not
controlled by another antity.” Rule 801.1(a)(3)(i) and (ii) states
that "control® is found to exist when an entity eithaer owna 50% or more
of the voting securities or, in the case of an entity without voting
securities, the right to 50% or more of the profits or, in the event of
dissolution, to 50% or more of the assets.

- our interpretation of Sectlon 7A(a)(1)-(3) and the rules
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ba a 20% owner of the partnership and thus not the "ultimate parent
entity™ despite tha Lender’s ability to exercise the option at any time
to obtain up to 75% ownership interest.

proxulgated thereunder, which you have confirmed and agreed with, is
that, in the event the Lender (and any other entities controlled by,
controlling or under common control with the Lender) does not engage in
a lina of business as a direct competitor to Newco and the company
being purchased, a transaction in which Lender, either directly or
indirectly through a newly formed entity, recaivas assets of its
borrower in lisu of foreclosure or pursuant to a bona fide work-out in
gatigfantion af _all nutatandine ochljgations is n_svannLt.Amz_mLm\ ,
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deexed to be an opinion letter, and no other batty shall have the right
to rely on anything contained herein. Thank you very much for your
time and assistance with this matter,
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Very truly yours,
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