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Re:  Request for Interpretation
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I Relevant Facts A gnder W

The Acquiror is a maj ith total assets or annual net sales of $100
million or more. The Acquiror is entering into the proposed transaction for investment purposes
only. In the proposed transachon the Acqmror intends to purchase in a secondary market
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TMAncing vy €ach wust, the trust borrowed money and secured the nofes it issued by a first
mortgage on its property. The financing documents related to one trust do not contain any
cross-default provisions to those of another trust. Each trust assigned its rights under its lease
and all rental payments to its lender. The lenders have the right to administer the lease. If a
trust defaults in its obligations as landlord under its lease, such a default by a trust would not
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affect any lease or financing documents of any other trust. The value of the assets held by each
trust is less than $15 million, and the aggregate value of all the trusts’ assets is approximately
$55 million.

&’Iu“t comnanizacte ag the ingtitntinnal trmueten far aarh Af tha tricte and in rartain racac
r

) : owner, Eﬂ owners acEﬁg unammously, may remove Hie Eﬁsﬁ w1ﬂiouf cause By writien IIOECG

to the trustee. The holders of the beneficial interests may appoint a successor trustee that is a

bank or trust company with a principal place of busmess in the State o
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the trust agreement is guaranteed by a bank or trust company havmg a combined capital in

surplus of at least $50 million. The trust agreements further provide that the respective trust

agreement may only be amended or supplemented subject to the applicable provisions of the

financing documents related to each property. The financing documents also contain a negative

covenant that states that the trust may not amend or modify its documents of formation (i.e., the

trust agreements) or other constituent documents without the consent of the lenders under the

_ financing documents.

In connection with the proposed transaction, title to the assets of the trust will not be
transferred and the properties will continue to be owned by each trust, the liabilities on the notes
issued by each trust will continue to be liabilities of such trust and the property owned by such
trust will continue to be encumbered by the mortgages securing its notes.

Although we do not believe that the beneficial interests should be regarded as voting
securities as defined in the Act, if they are deemed to be voting securities, it is our opinion that
hould be regarded as their own ultimate parent under the Act and that the acauisition
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o. Discussion
A, Are beneficial interests in the trust "voting securities?"
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the election of directors of the issuer or, with respect to
unincorporated issuers, persons exercising similar functions.

In general, owners of beneficial interests in trusts do not have the right to elect persons who
~ perform a function equivalent to that of directors of a corporation or to vote on matters affecting
the er-traar-hal uingge, cotha trgs patilar of the tct pod anppanintg t=iag reéonints |
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the management of the trust. Our client is purchasmg ‘the beneficial interests in the trust in a
privately negotiated transaction and is not the settlor of the trust.

The beneficial interests “being purchased”do not™ carry any other indicia of voting
securities. They are not publicly tradable or freely alienable. The interests are subject to
significant restrictions on transferability pursuant to the terms of the applicable financing

. documents related to the properties of the trust. A substantive nonconsolidation legal opinion
and an estoppel certificate from the trustees are required prior to any transfer of the interests.

Although the holders of the beneficial interests in the trusts have the right to remove the
trustee and to replace the trustee, the exercise of such right is subject to the consent of the
lenders to the trust. As stated above, the financing documents do not permit the trust
agreements to be amended or modified without the consent of the lenders to the respective trust.
In addition, by their own terms, the trust agreements may not be amended or supplemented
without compliance with the applicable financing agreements.

B. Is the purchase an acquisition of the trust assets?

In our view, the purchase of the beneficial interests in the trusts is not an acquisition of
the trust assets. The Acquiror is purchasing beneficial interests in the various trusts and will not
have legal title to any part of the property held by any trust. Each trust is a separate legal entity
formed under the laws of the State. and each trist was formed for the <ole pumase
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Ownership of 100% of the beneficial interests in a business trust does not affect the
separate legal existence of the trust. The trust is not deemed to be effectively dissolved, by law,
contract or otherwise, by virtue of holding all of the beneficial interests in the trust. The trust
terminates on January 1, 2053, unless the holders of the beneficial interests elect to extend the
term of the trust. In addition, the trust may be terminated by the holders of beneficial interests
after the end of one year and one day following satisfaction and discharge of the financing
documents related to the particular property of the trust or upon the conveyance of all the trust
property. Neither the bankruptcy, death or other incapacity of any owner of beneficial interest
nor the transfer, by operation of law or otherwise, of any right, title or interest of the holders
of the beneﬁmal mtcrests in and to the property of the trust or under the trust agreement will
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the performance of the trustee under the apphcable trust agreement The notes issued by each
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of the beneficial interests so long as the notes remain outstanding.
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prevent a transfer or conveyance of trust property that is required undcr the ﬁnancmg
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We believe that the proposed transaction should properly be viewed as an acquisition of
Ql_ﬁ Ennef'!m'ﬁum‘n{ﬂctc in _the tructs for an agoreoate nurchace nrice of annravimately $3 2
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trusts.




Mr. Richard Smith
December 12, 1994
Page 5

III. Conclusion

Based upon the foregoing facts and analys:s we are of the view that the proposed
transaction described herein is exempt from provisions of the Act, and we respecl:wely request
that you communicate with the undersigned as soon as practicable to confirm your view of the

issyes addressed herein.. Qurglicot iptends.tg close. this transaction as sann_as nnscihle and
_

—

If you have any questions regarding the proposed transaction or would like to discuss the
coptents of this Jetter. lease_telenhone. the yndersigned 2
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