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February 17, 1995

Mr. Patrick Sharpe

Compliance Specialist

Pre-Merger Notification Office
Buresau of Competition

Room 303

Federal Trade Commission

Sixth Street and Pennsylvania Avenue

Washington, D. C. 20580 YiA FACSIMILE

Dear Patrick: ’ 0 ' :
Y

Pursuant to your conversation with our counsel.wl am writing to you
because the unanticipated decline in the performande of certain real estate has 1ed to 3 debt

‘%%Eﬁ"gﬁﬂ T wARLIaconLirm fpat gone of the transactions incidental to the workout are

In 1989, a group of institutional clients of
_ atered into a financing transaction with respect 1o two
shopping centers under common © ership. For your case of reference, 1 have attached a
diagram showing the initial investment structure. You may find it useful to refcr to the
diagr:m when reviewing this lettcr.Mormcd two general partnerships,
Loan Partaers and Land Partners, each with identical bene icial ownership, to enter into the
financing transaction. The beneficial ownership of cach of the gencral partnerships is
broken down as follows:
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Desctiption of /(N | Assets upon Disselution
—

Investor A, 3 corporation wholly owned by an
investment corporation of a foreign government 25.00%

Fund A, a commingled pension fund
whose beneficiarics are public and

private pension plans 13.42%
Fund B, a public employees retirement
system 7.37%
Fund C, 2 public employees retirement
system 4.92%
i ¥

Fund D, a corporate pension plan . 27.07% ’
Fund E, a corporate pension plan ' 5.00%
Fund F, a corporate pension plan 17.00%

100.00%

For casc of reference, I will use the following defined terms in this letter:

'f&gtgl‘s" will mean the two chapping contere which are the enbiact matter of the fipancine
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"Ownership Interests” will mecan (i) the leaschold estate and the improvements comprising
Center No. 1. (ii) the leaschold estatc and the improvements comprising Center No. 2 and (iii)

will be specifically referred to as Owner No. 1, Owner No. 2 and Owner No. 3.
“Center No. 1° will mean those portions of onc of the Centers which are owned by Owner No.
1 exclusive of any portions owned by the department store anchors at that Center.
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property : terests in Center No. J. The land underlying Center No. 1 was sold to Land

Partners and Land Paptaer, on-recourse long term ground lease of this land
to Owner No_l (The portion of the financing transaction
the "Loan Transactior” and the portion of
the financing transaction invdlving the land purchase and leascback is hereafter called the . i

"Laond Lease Transaction”). Loan Partngrs Was _fprmed for the sqlg purpose of makine the.
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Ceuter No. 1
) ,Iﬁm,_gl___jﬁé,b,“,.,,,, i e am .. . - - . '
2, The improvements in Center No. 1 are owned by Owner No. 1.
3. Center No. 1 is cacumbered only by thc—
Center No, 2 ) |
1. The land under Center No. 2 is owned by Owner No. 2 and leased to Owner No. 3.

2. The improvements in Center No. 2 are ownéed by Owner No. 3.
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3. Center No. 2 is encumbered by a first mortgage securing a loan held by an insurance
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Current State of Affairs 3

ould be received partially
nd partially through ground

As a result of an unanticipated general decline in the economy where the Centers are located
and an increase in competition from other retail alternatives, the cash flows generated by
both Centers, after payment of all property related expenses (including principal and interest

payments on the Center No. 2 First Mortgage). have been insufficient fo ime to cover
he total payments due to the %nd the

Land Lease. Nevert i elieves the Owners have
)

ubsidized those payments with more than
including the September 1, 1994 paymecats.

In the spring of 1994, the Owners advised thmvcstors that at some point in the
near futurc they would no longer continuc to subsidize the regular debt service and ground
rent payments to them. As announced, the Owners defaulted in their obligations with respect
to the required debt service and ground rent payments for the month of October, 1994 and
each subseaucnt monthly nayment TheOwpers bave rontinued 10 make some navment each

T

oth Centers, without an cations being made, 2
default under the oan was a default under th ortgages for both
Centers.
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mdvisory and the Owners have been engaged in attempting to negotiate an
amicable resolution of the problem as an alternative to foreclosure and consequent litigation.
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place. Thc-.onns will also be modified in certain respects.

In order to shelter thm“estors from potential liability after stepping into an
ownership position with the above-described intercsts in the Centers, the following

steps will be taken:

1. Three nc_limitcd liability companies will be formed to take title to the
respective Centers (let us call them "LLC-1°, "LLC-2" and "LLC-3" individually and the
"LLCs" collectively). The bencficial owners of each LLC will be thc_
parase~-r Mh a ®vvnawvihaca® Al caabh 10 load 1labitleowr mimemima mes —=-211 lhe nnmn s am bt a b
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more of The voting securities of each new LLC, cach LLC shall be its own ultimatc
parent entity.

2. A portion of th oans will be assigned to LLC-{. Owner No. ! will convey
I‘Q-TJL-]_'XH Nwaer Anteractc in Center No_d hy_a Adacd_in.lian Af Ffavaslaciiza
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ortgagc encumbering Centcr No. 1 and LLC-1 will assume liability for the

(3

The two transactions which require analysis as to reportability are:
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2. the formation of the three limited liability companies to take title to the Ownership
Interests.
h isition Trapsaction

It is our belief that the acquisition of the Ownership Interests in the two Centers as described

in this letter should be exempt from reporting under Section 802.63(z). The

investors acted in the ordinary course of business in both entering into the 1989 financing
arrangement and in participating in the debt workout described hercin. A default in
payment has occurred under the; —B!-oans which remains uncured. Thm
Investors had two options as a result of the default either: (i) to exercise their legal remcdaes

to gain control of the Centers; or (ii) to ncgotiate an arraniement with the Owners whereby

they would convey the Owncrs}up Interests to the nvestors in ¢xchange for a
mipimal nayment gavg t n nratract®d legal oroceeding and gain

ssarns wRnnwiaviviad vwisssaww Jan RaRed” sawewwan " a. e vea vawany ‘walawh awwife a‘warruwe v ‘wesvierarsw Vi v Jow

interest in Center No. 1 with th“{ortgages and the debt secured thereby is in

efault, it is.conveying its interest 10 Center No. ! to LLC-1 by a decd-in-lieu of forcclosure.
m;-g-“ haliasran _thn'mpn Athar landex mivian thaea_nema €nctr and
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believe that the acquisition qualifies as a debt workout in the ordinary coursc of business.

he Formation Tran ns

It is also our belicf that the formation of each of the three limited liability companics should
e egemnt from renortine hecause in each case it fails t0 meet the size of transaction test and

~ 3

a4

(b) confer control of an issuer which, together with all cntities it controls, has at
least $25 million in annual nct sales or total assets.
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(a)(2)(u) (3)).
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Under the HSR rulcs, it is assumed that the amount of any mdcbtedncss with respect
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substantially less than $15 million, and these fair market determinations will not
collectively exceed $2,500,000.

Because none of thmnvcstors will, individually, or in the aggregate, acquire
$15 million or more 1n the voting securities from any of the new LLCs, the size of

transaction test under 15 U.S.C. § 7A(2)(3), as modificd by the minimum dollar value
exemption of 16 CF.R § 802.20, will ndt be met for any of th-nvcstors‘
acquisition of interests in the LLCs.

In addition, the alternative size of transaction test under 16 CF.R. 802.20 (b) is not

* w S . —ab - a4 . —— A L _maama
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2, The Size of Person Test

qu'u the snecjal_sizze of parsan riles annlicahle tn the farmation of carporate ioint

As statcd above, the value of all assets which will be owned by all three necw LLCs
as a result of the Formation Transaction will be less than $}0 million. As a
consequence, none of the three joint ventures will meet the special size of person test
under 16 C.F.R. Scc. 801.40.
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I would appreciate your telephoning me after your receipt of this Ictter to confirm verbally
that my conclusions as stated in this Ietter are correct and that this letter will be placed in
your business Files.

Very truly yours,




