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VIA FACSIMILE

Mr. Patrick Sharpe

Compliance Specialist

Pre-Merger Notification Office
Room H-303

Federal Trade Commission

Sixth Street and Pennsylvania Avenue
Washington, D.C. 20580

Pursuant to our telephone discussion on Friday, I am wntmg for two purposes:

U 204..63

(1) 1o clarifv and elaborate upon the facts contained in the ]et;gM

J R n——, (dated February 17/, 1993; and (Z) ©

confirm that the Premerger Notification Office agrees with our analysis that none of the
acquisitions involved in this transaction would be reportable under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976 ("HSR"). A diagram is attached for your convenience.

L Summary of Material Facts

The essential facts, which are set forth in more detail in Metter to
you dated February 17, 1995, are as follows. Loan Partners General Partnership™ ("Loan
Partners"), a general partnership which is its own "ultimate parent entity” for HSR purposes,
made a "pooled” loan to several entities - Owner Nos. 1, 2, and 3 - in connection with their
acquisitions of two shopping centers, Center No. 1 and Center No. 2. The loans were "cross-
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of the loan for bo or Center No. 1, the loan was made to Owner No. 1,
which owns the improvements of the Center. Both Owner No. 1 and Land Partners General
Partnership ("Land Partners") - the owner of the land under Center No. 1 - jointly gave a
mortgage back to the lender, Loan Partners. Owner No. 1 is the maker of the note payable to
Loan Partners. For Center No. 2, the loan was made to Owner No. 2 and Owner No. 3.
Owner No. 2 is the owner of the land and Owner No. 3 is the owner of the improvements under
Center No. 2. Owner No. 3 is the maker of the note and Owner Nos. 2 and 3 joinily gave a

collateralized” and "cross-defaulted. " :EFother words, each owner was liable for the full amount

mortgage on Center No. 2 to Loan Partners. we haye no Comm u‘f
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of foreclosure representing their resnective ownershin interests in both the land and the

market has resulted 1n a significant default by all owners under the loan. As part of a bona fide
}D.LW'OI\kmlt, the investors in Loan Partners will form three new limited liability companies

_(LLC-1, LLC-2, and LLC-3_p>While each LLC will ha rship (virtually identical
to that of the investors in Loan Partners),(€ach will be its own ultimate parent entity fo@/oz

purposes. The LLC’s will issue membership interests, but no LLC will have a board of
directors or individuals exercising similar functions. The LLC’s will be capitalized, collectively,
with approximately $2 million in cash.? Loan Partners will also assign a portion of its original
pooled loan to LLC-1. Thereafter, LLC-1 will pay all the cash with which it was capitalized
to Owner No. 1 as an inducement for Owner No. 1 to promptly surrender the property. Owner
No. 1 and Land Partners will each give -- either separately or jointly -- LLC-1 a deed in lieu
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improvements of Center No. 1. Thereafter, Land Partners and Owner No. 1 will have no
ownershin interests in Center No. 1 and Owner No. 1 will he released from its oblieations under
nErsad inis
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¥ Loan Partners will also make a payment to a management company that manages the
property for the owners in an amount of approximately $600,000. -
mn

¥ For the purpose of this letter, we have assumed thgithe acquired person j§ each asset
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the size of person test. LLC-1, as a newly formed entity, will not have a regularly prepared

balance sheet at the time of the acquisition. Under 16 C.F.R. § 801.11 (e) the size of LLC-1

would then be determined by_the value of the assets then nresentlv held. less anv cash usedas . _
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cash to be used in the asset acquisition which may be subtracted from its size of person under

801.11(e) - is the right to the portion of the loan that is being assigned to it by Loan Partners

in connection with the debt workout. Although the book value of the loan (on the books of Loan

Partners) to be assigned to LLC-1 may exceed $10 million, the economic value of such L
assignment is zero, and it will be written off immediately after the transaction. Finally, even IMK;' e

.r IfIJ s . QETE F \l(g asrﬁ nmrr Q1N millinn far nurnncece af the cize of narenn tect | ®
\as m 1Z dil ass1guiiIcnt U1 a POLLION O & 104l Geellled 0 1Iave valtce Ul CXcess o1 v
' $10 million), LL.C-1’s acquisition of the deed in lieu of foreclosure from Owner No. 1 and Loan /
pr_tners waonld be exermnt as 3 bona fide debt workont of a creditar under 16 C F R § 802 63 _k w1
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Acquisitions in Connection with Center No. 2 hows 7‘1\ <
cred o
The formation of LLC-2 and LLC-3 will be exempt for the same reasons as the £ C“ 7
formation of LLC-1 described above. The membership interests in LLC-2 and LLC-3 will not “* : G
entitle their holders to elect a board of directors or any persons exercising similar functions. ge

Th_ﬁ';‘iﬂ;f‘- oeither entjty shall have anv “votjne serngities* that, will lle_anfulj!'m_hy_[hl’;_=
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of the ownership interests in Center No. 2 (from Owner Nos. 2 and 3) would not be exempt as

the acqusitions would be reportable.
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a bona fide debt workout. Nevertheless, based on our discussion this morning, we understand

that the acquisitions by LLC-2 and LLC-3 should nevertheless be exempt because neither entity

would satisfy the size of person test. Both LLC-2 and LLC-3 will be newly formed entities that
“do not have any regularly prepared balance sheet. They will each receive a small amount of

cash as a contribution to capital, which cash shall be used entirely as consideration for their dj resd
acquisition of the ownership interests in Center No. 2. Therefore, under 16 C.F.R. § 801.11

(e) that cash may be subtracted from their size of person. LLC-2 and LLC-3 will have no other

assets at the time of their respective acquisitions from Owner No. 2 and Owner No. 3 and

therefore do not satisfy the minimum size of person test under HSR.¥

The closing for this transaction is now imminent. Therefore, I would very much
appreciate your calling me on Monday, February 17, 1995 to confirm that it is the position of
the staff of the Premerger Notification Office that none of the acquisitions described in this letter Lo
are reportable under the HSR Act. o
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It is possible that the parties may ultimately determine to restructure the debt workout
such that LLC-2 and LLC-3 would each be assigned a portion of the original pooled loan
and accept deeds in lieu of foreclosure from Owner No. 2 and Owner No. 3. In that
case, the acquisitions by LLC-2 and LLC-3 would be exempt under 16 C.F.R. § 802.63.



