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July 7, 1995

Mr. Victor Cohen
Federal Trade Commission
Bureau of Competition

- - Sl . oot

Room 303
Washington, D.C. 20580

Re: Request for Exemption from the Report and Wait
Requirements of the Hart-Scott-Rodino Antitrust
Improvements Act of 1976

Dear Mr. Cohen:

I am writing to request your concurrence with respect to
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Section 802.30 of Part 16 of the Code of Federal Regulations (the
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trust ("REIT") provisions of sections 856 et seq. of the

Internal Revenue Code (the "Code"), plans on
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shares of the Trust (at a 1:1 exchange ratio) and (4) the
liquidation of the Trust. The exchange 18 intended to
qualify as a mere change in place of organization under
Section 368(a) (1) (F) of the Code (meaning the exchange
will be tax free to the Trust, the Corporation and the

shareholders of the Trust).

The_purpose_ of the transaction is to incorporate the
" Trust as aﬁ corporation in order to modernize and
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incorporation will prov1de the Trust w1th flexibility which is not
afforded by its current declaration of trust, such as the ability
to issue different classes of stock which may enhance the ability

of tha Trust *'n_r?Erﬁ.nanﬂ'.a_]__ln thn fixdruro. ..

We believe that the transaction should be exempt from the
requirements of the Act under Section 7A(c)(10) of the Clayton Act
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pursuant to section 802.30 of the Regulatlons.

Section 7A(c) (10) exempts from the from report and wait
requirements of the Act:

acquisitions of voting securities, 1f as a result of
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per centum share of outstanding voting securities of the
issuerf{.]

Section 802.30 of the Regulations further provide that:

An acquisition (other than the formation of a Jjoint
venture or other corporation the voting securities of
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7A(c) (10) of the Act and the definition of an "intraperson/ﬁ/t)
transaction" under the Regulatlons. See Letter to Mary Ann ?r
Dunaitas [sic] (Mar. 22, 1982), in Premerger Notification Practice >~
Manual,; at 33-34 (Bruce J. Prager, ed. 1991) (Letter request for
exemption from the Act for a merger between preexisting and newly
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Antitrust lL.aws are Intended to Prevent

The purpose of the Act is to provide the antitrust
enforcement agencies with a procedure to assist them in enforcing
Section 7 of the Clayton Act. S. Rept. No. 803, 94th Cong., 2d
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Tne errecCct oI cnangilng tne corcentrdaulon OrI owhnersilip 1l dlly dasset
held by the Trust. The transfer of the assets from the Trust to
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The ultimate result will leave the beneficiaries of the Trust
owning the same percentage interest in rights to the income from
and assets of the Corporation that they held in the Trust before
the transaction.

Because the assets to be acquired by the Corporation will
be the same assets as are currently held by the Trust and since the
shares of the Corporation will be held by the beneficiaries of the
trust, there will be no effect on competition in the market. The
shareholders will not have an interest in any more assets than they

j Thea_transactinn essentiallv will
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the reportlng requirements under the Act should not be implicated.

The Rights of the Beneficiaries will not be Impaired by the
Reorganization

While the main purpose of the Act is not to protect
shareholder's rights, it should be noted that the percentage
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interests of the beneficiaries will be exactly the same before and
after the transaction described above. Because_the Corporation

R will still be treated as a REIT for tax purpgses, the Corvoration's
books{ accounts and cash distribution methods will remain the
same.

to a trust's beneficiaries.
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beneficiarjes will vote on whether or not to incorporate the Trust
as a*orporation. Because of these safeguards, it is
belieVe at the beneficiaries'/shareholders' rights will not be
impaired in any way.

Realty Transferred in the Ordinary Course of Business
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goods or realty transferred in the ordinary course of business"
from the Act. ,Section 802.1 of the Regulations provides that an
acquisition of the voting securities of an entity whose assets

“mconsist or will consist solely of real property —and-- assets
incidental to the ownership of property shall be deemed an
[ acquisition of realty." 16 C.F.R. § 802.1(a).

While the Regulations are not explicit as to whether an
exemption exists for the transfer of all of the shares of an entity

'In fact the Internal Revenue Service has ruled that the
reorganization of a REIT pursuant to Section 368(a) (1) (F) did not
end an entity's taxable year. The provisions of sections 856 et
seq. applied to the new entity as though there had been no
reorganization. See Rev. Rul. 77-218, 1977-1 C.B. 209 and P.L.R.
8729076 (Apr. 24, 1987).
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("FTC") on March 23, 1995 indicates that the FTC is proposing to
expand the exemptions from the Act's requirements in the area of
realty transactions. The type of transaction contemplated by the
Trust, which holds only realty and real estate related assets,
would appear to be of the type that should be included under the
exemption provided by Section 802.1.

For all of the foregoing reasons, we believe that the
incorporation of the Trust as aﬁorporation should be
exempt from the Act's report reqguirements, and
respectfully request that you concur with our interpretation. If
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Commission ‘'in its SBP of July 31, 71978 at page 33459. The exemptlon

afforded in 7A(c) (10)/802.10 and as explained in letter no. 38 in

the Premerger Notification Practice Manual relates to situations
W eV _ﬁrﬂ—ﬂ‘:‘,,,”‘

A ——— - e &
Y — ol )] Wi} PP L

T~

-

¢

The exemption under 802.30 "Intraperson transactions" also
does not apply since this exemptlon is based upon the holding of
voting securities where the acqulrlng and acquired person are the

Eﬂm@ nergson  Alan  t+the armiiring nerann/armmiivad noavenn ava mab bhao
e &
I—— y

and office buildings with less than $15MM of retail space in an&

one SMSA. The facts of the letter do not spell out what realty is
hv_t'hLT‘YJth' and thua we cannnt +all if +ha 202 1 Avrentinn

In regard to the alleged fact that the proposed transaction
would not violate the anti- trust laws, that the rights of the
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