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Mr. Richard Smith
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Room 303
Washington. ID.C., 20880

Subject: Hart-Scott-Roding Ac¢t Notification
Dear Mr. Smith:
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know, the Act requires that any person who acquires the assets or voting securities of any other
person and meets the threshold requirements of the Act must file a Premerger Notification
Report (the "Notification"). See Section 7A of the Clayton Act, 15 U.S.C. § 18a. Accordingly,
I am writing to request confirmation that the terms of the transaction specified below (the
“Transaction") fall outside of the scope of the Act and, as such, the Notification need not be

-

Please be advised of the following:



The Transaction._ e
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MO create a new class of corporate member pursuant to the laws of its state.” The new
ership class, to be known as the Managing Member, will consst solely of Newco. which
will have certain operational control over each o an B. Svste
A and System Parent B will be the Carporate Members of each of their respectiv
corporations.t’
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Operational Control Vested in Newco ovcr_A anc_B
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for the offering of new
with the goals

Development and implementation of an integrated pl
programs bﬁ\

of improving access 1o services, continuation of qLLy.care and cost
CAICLLIVULICDD.
Development and implementation of strategies for contracting wi
nd other payors, including the development of
organization.
Approval of strategic and financial plans A an
Approval of capital and operating budgets -

Approval of th solidation, material expansion or elimination of anyP
i& . consistent with the integrated plans referred
to abov
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Approval of the consolidation, material eximsion or elimination of any noan-
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, the sale or disposition of all or substanually 1” o¥ tge assets of

an , any plan of dissolution, consolidation or merger ot
ointments to and removal of members of the
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b. Approval of any amendments to the Articles of [ncorporation and Bylaws of

c. Appointment and removal of members of the Boards of Directors oﬁ
' g
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with a value 1n excess of $3 million.
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e. Approval of the acquisition, purchase, sale or disposition of assets c-

N In allinstances before exercising their respective rights as the Corporate Members
m?, System Parent A and System Parent B shall first consider anv
recommendations made by the Newco Board of Directors.

Board of Directors of Newco. The Board of Directors of Newco will consist
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a Nominating Commirtee of the Board. Most actions of the Board of Directors will require
a simple majority vote of the members of the Board. Certain actions will require a simple
majority of the Board of Directors, provided that the majority includes at least three (3) System
Parent A Directors and at least four (4) System Parent B Directors.




- Mr. Richard Smith
July 11, 1995

Page 5

ization and Distributi ewco Assets. Newco will create a combined
statement of and gxpenses in order to determine the financial operating results of the
combine! mﬁ corporations for a particular year. The combined statement
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to generally accepted accounting prmcxples FEach of th-corporanons will continue

to prepare reveiie Smiﬁms independently. The parties have agreed that historically, on a

combined bas: acc for approximately thirty percent (30%) of the combined
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determined that_ will be entitled to 30% of the revenues an“ will be
entitled to 70% of the revenues in future years. Upon dissolution of Newco, its assets will 1irst
be distributed to the parties in repayment of their initial capital contributions. Thereafter, anv
remaining assets will be distributed thirty percent (30%) to System Parent A and seventy percent
(70%) to System Parent B.¥
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interest to outside parties, provided that it offers the other System Parent a right of first refusal.

3. Analysis of the Application of the Act. On the basis of our analysis.
we believe that the Transaction falls outside of the jurisdiction of the Act and is therefore exempt
from the premerger notification requirements. First, the formation of a nonprgfit corparation

_1s not subject 10 the Act. Second, making Newco the Managing Member o and
does not give Newco “control” of either entity under the definition of "control”
cont:uned in 16 CFR. § 801 l(b) Rather, System Parent A and Svstem Parent B, respecuvelv
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the Board ot Directors of corporation, subject only to the recommendation of [New<o;
and (2) the assets of eac orporation are distributable, upon dissolution of tl'—

¥ Alchough the amount that the corporate members of Newco will recerve upon dissolution
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in control of the 2sse¥ of either System Parent A or System Parent B as a result of the
Transaction.

In order for the formation of a joint venture to be subject to the premerger
notification requirements under 16 C.F.R. § 801.40(a), the contributing parties must be "acquiring

persons” within the meaning 16 C.F.R. § 801.2. An acquiring person is "[a]ny person which
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or through fiduciaries, agents, or other entities acting on behalf of such person . .. ." As applied
_ 1 LN b —

[P N | 4 -
Pl ) — 5 — ==

ershup interest in Newco. Because 16 C.F R. §§ 801.4C and

801.2 fail to specifically address membership interests, the parties believe that the Transaction
falls outside of the scope of the Act’s notification requirements. Further, no person will "hold"
assets of any other person as a result of the Transaction since neither party will have "beneficial
ownership” of the assets of any other party as a result of the transaction. See 16 C.F.R. §

801.1(c).

In addition, the Act does not apply to th

T

e proposed transaction because peither
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beneficial ownership, either directly or indirectly) voting securities or assets, either directly or
indirectly, or through fiduciaries, agents, or other entities acting on behalf of such person s
an "acquiring person" within the meaning of the Act. The proposed organization and operation
f Newco will nog result in the acquisition of the assets of eithe by the other

Accordingly, the Act would not aiply to cause the organization of Newco,

or the subsequent operation by Newco of and ) to be subject to the

mnnina Aand nAarifirarisan —Aq..:‘:: ..... _f .t o

4. Conclusion and Unders tion and operation of Newco,
including the management by Newco , will not result in the
acquisition of assets of one of th y theothe s a party

to the joint venture. Further, neither System Parent A nor System Parent B 15 an ~acquiring
person” within the meaning of 16 C.F.R. §§ 801.4C and 891.2 since neither will receive voting
securities as a result of the formation of Newco or ownership of the assets of anv other partv

v Alrernagively, because botm,orporatxons are exempt from taxation pursuant
to 501( of the Code, t setshay be distributed to other exempt organizations.
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to the Transaction. Accordingly, the Transaction falls outside of the jurisdiction of the
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Parent B, or Newco.

In addition to any oral response, I respectfully request a written response as soon
as practicable. If no written response will be provided, please let me know. Otherwise, please

let me know when I should expect such a response.
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