February 27, 1996

Via Facsimile

Richard B. Smith, Esq.
Premerger Notification Office
Bureau of Competition
Federal Trade Commission
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Re:  Premerger Notification Analysis for Limited Liability Companies

Dear Mr. Smith:
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a Delaware limited liability company ("LLC"). I have summarized below the facts we discussed

on the telephone. Based upon this fact scenario, it is our understanding that the formation of the
LLC (including the contribution of assets described below as well as the related acquisition of an
interest in the LLC by the members) would not be a reportable transaction under the Hart-Scot-
Rodino Antitrust Improvements Act of 1976 as amended (the "Act") and the rules promulgated
T
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We are assuming, for purposes of this analysis, that the size of the person and size of the
transaction threshold would be met if the formation of the LLC were deemed to result in the
“‘i“_‘!i‘*:‘-“i‘ ﬂf;yqﬁjn' garyuritias " Tt ic aur underetandina h"ﬂﬂ}: &E‘"d" the current FTC
staff interpretation of the rules, if the LLC is organized and operated in a manner consistent with
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The transaction we discussed has three formation steps that will occur simultaneously.
Corporation A will acquire a 2% undivided interest in the assets in a division of Corporation B for
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The limited liability company will operate in a fashion similar to that of a partnership
under state law. Members will act through their appointed representatives (the "Member
Representatives") who will serve as managers under the Delaware LLC law. Each member would
be entitled to appoint Member Representatives generally in accord with its ownership interest in
the LLC. Thus, the LLC Operating Agreement provides that Corporation A would have the
oppottunity to apooint three Member Reoresentatives and Corporation B would bave the

vote and a majority interest is defined as 50% plus one. Significant business activities such as

mme e ammmibiie LT T MY et b s duliam o e e U dbi bl _.-_L___L:_‘
[ —

Corporation A would provide, directly or through affiliates, sufficient employees and
managers to conduct the day to day operations of the business through a contractual service
agreement. These employees and managers will be partly from Corporation B, partly from
Corporatxon A, and panly from new hires. Following the consummation of the transaction, the
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assigned operation;l responsibility for the LLC, would be limited by the service agreement, that
would be enforceable by Corporation B. The service agreement will not give to the employees of
Corporation A broad discretionary powers typically attributed to a corporate board of directors.
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Corporatlon A, Corporauon B, or LLC makmg a ﬂlmg in connectlon \\nth the formation of the






