Y%7 5 Vo r

VIA HAND DELIVERY

Thomas F. Hancock, Esq.
Premerger Notification Office
Bureau of Competition
Federal Trade Commission
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is reportable under the Hart-Scott-Rodino Antitrust Improvements Act of 1976. 15 U.S.C. § 18a
I. Facts

The proposed transaction involves twd ) of
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-perpetuating Board of Directors.
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under LR.C. § 501:0,"!!\!5 : m ates an
well as several ot elated

so has an affiliated charitable foundation.

The Board of Directors m are the members o
d, i Aok clect 1ts d of Directors.

under I.R.C. § 501(c)(3), which
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to form a joint venture company ("Newco")

which would manage and operate lated facilities of the

parties and their affiliates as an integ The parties
would prefer to effect a merger and have the joint venture acquire title to all o assets of the

parties and structyrally integrat ir operations, but are prevented from doing so by the
guidelines of th%r*or these reasons, the parties have instead
adopted the proposed structure explained below.

Newco will be a tax-exeM\onproﬁt membership corporation qualified under
L.R.C. § 501(c)(3). (A copy of the ation and Management Agreement (the "Agrecment")
is attached hereto as Appendix 1.)mm11 be the members of the
corporation. Newco will be govern a 20 member Board of Trustees. } B i
appoint 10 Trusteesﬂill appoint i ,
as Trustees, 2 from mitted by 2

Trustees; and the Board
and 1 from a slate submitted by

 addition, the Presiden{_of Newcp, the senior
exe xecutive officer ﬁarld th
[Pill be ex officigy non-voting members
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each will retain its separate corporate existence. The
me C

M sole authonty to elect the respective governing boards

Under Section 4.1 of reement, Newco would be granted the power to manage and
- direct the operations of th In addition, under Sections 4.2 and 4.4 of th

) S ——y

' !' Licdeg *ja_y-g '*r‘:’ -Mwmn.mfﬂ_w_
}

of an articipant.

To complete as fully as practicable the ﬁnancial integration and operation of che
Agreement, the

of $8 million and th facﬂmes had net income &f $2 million, the to
net income of $10 million would be al ocated 75125, wi redited $7.5 million
redited $2.5 million. Under Sectlon 7.3 of the Agreement, €ach of the parnes would
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The parties believe that the formation of Newco would not be reportable under the HSR
Act because it would constitute the formation of a not-for-profit joint venture. It is the parties’
understanding that the Premerger Notification Office of the Bureau of Competition of the FTC
views the formation of not-for-profit joint ventures as non-reportable transactions through the
relationship between 16 C.F.R. § 801.40 and 16 C.F.R. § 802.40.

The question arises whether the contractual rights to operate and manage t‘ranted
to Newco affect reportability. In the parties’ view, they do not. First, the contrac ghts do

not convey the right to elect any trustee or director of any entity. Second, the contractual rights
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do not convey the right to an equity ownership interest in any of th acilities. Finally,
even if Newco’s assets were deemed to include those of th transaction would

mmmrfhn!,a“ Mﬁgﬂqj‘i‘f‘eﬂ _n{j wfnr.‘nrnﬁt i:"w © nat rannrtahl

- e e = - _

- r [ | a® s B _ -
income of the venture. H ver, this does !E has a nght to receive
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i oreover, even if one were to assume that, under the income loss-sharing
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