July 26, 1996

Mr. Richard Smith

Premerger Notification Office

Bureau of Competition - Room 303
Federal Trade Commission

Sixth Street & Pennsylvania Avenue, N.-W.
Washington, D.C. 20580
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Act of 1976. as amended (the "Act™

The purpose of this letter is to ask you, on behalf of the Premerger Notification Office, to
review the terms of three possible structures to a proposed transaction, so that we may discuss the
application of the Act to each proposed structure.

There are three parties to the proposed transaction: (i) an entity included within Hospital
System A (such entity is referred to in this letter as "Hospital System A"), (ii) an entity included
within Hospital System B (such entity is referred to in this letter as "Hospital System B") and
(iif) Hospital C or its sole member. Each of the parties is a non-profit corporation. Hospital C is
a nonstock, membership corporation which, as noted above, currently has one member. For
purposes of this letter, please assume that Hospital System A, Hospital System B and Hospital C
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operational, tax and government reimbursement 1ssues will dictate the structure implemented by
the parties.

It is the intent of the parties that the steps in each of the alternatives outlined below will
occur at the same time. Based on the parties' understanding that the Premerger Notification
Office does not recognize simultaneous transactions, the parties have established an order for the
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1. Alternative 1.
a. In the first proposed structure, on the closing date (the "Closing Date"):

(1) Hospital System A would acquire the sole membership of Hospital C for a purchase price of
$12 million; and (ii) immediately after such acquisition, Hospital System A would amend the
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be held by Hospital System A, and Hospital System B would acquire the second membership from
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be entitled to appoint one-half of the directors of Hospital C. The two members would have
reserved powers to take certain fundamental corporate actions requiring the agreement of both
members Hospltal C' s governing documents would provxde that in the event of a dlssolutxon and
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would inure to Hospital System B.

c— Fffective as of the fifth anniversary of the Closing Date. Hospital Svstem A would _
have an option to acquire 51% of the profits and losses of Hospital C in exchange for a payment

by Hospital System A and 4Y% by HOSpItal dystem B. 1T HOSpItal dysiem A GO€s NOt eXercise
this option, Hospital System B would pay to Hospital System A the amount of $6.12 million plus
interest, and Hospital System A would cease to be a member of Hospital C.

d. Hospital C would be managed by Hospital System A through July 1997, when the
B term of an existing ma,qagcmm;iﬁ sreement hetween Hospital System A and Hosojtal C exnires:

after Jylv 1997. Hosnital C wou be mmed bv Hosmtal Svstem B pursua.nt to a management ______
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analyzed under 16 C.F.R. §801.2(d) but viewed as an asset acquisition for report form and
B]!m inpn “"ﬂi“iﬁg““MfM 'ﬂ'l’?!ﬁ“ lmu(}l Itoracetation MawaiRang Y5 ———

ma:ket value, or, if determined and greater than the fair market value, the acquisition price.

Pursuant to 16 C.F.R. §801.10(c)(2) and the Statement of Basis and Purposes for Rules,
"acqulsmon prlce" includes the value of all con51derat10n for assets to be acqu1red assumptlon of

System A nor Hosp1tal System B would assume, guarantee or otherw1se accept respon51b111ty for
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Systems' respective investments in the membership interests of Hospital C would be at risk,
neither Hospital System would be liable to pay any liabilities of Hospital C. Since the liabilities of
Hospital C would not be assumed, guaranteed or otherwise transferred in connection with

Hospital System A's acquisition of the sole membership interest in Hospital C, assumption of
poys; Vo
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membership mterest.
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liabilities of a non-profit corporation should not be treated as an assumption of liabilities to be
included in the "consideration" for the sole membership of the non-profit corporation, because the
1l hn watd her tha cmanrantar Ar ralinra tha arimnes
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included in "consideration," the liabilities of Hospital C, which would not be assumed or
guaranteed by either Hospital System, would not be included in the "consideration" for the sole
membership of Hospital C.
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Based on the foregoing analysis, the acquisition price of the sole membership interest in
Hospital C would be $12 million, the purchase price paid by Hospital System A, and would not
meet the "size of the transaction” test under Section 7A(a)(3) of the Act and 16 C.F.R.
§802.20(a).

A T — g P [ L e

Dl T L e it =g Rt T L Gl S g LM VR AT

écquisition of the sole membership interest would be exer;lpt under 16 C.E.R. §802‘2(’)(a). To the

extent the board or its delegee determines that the fair market value of the assets acquired from
Hnenital [ i more than $15 millinn a filino wanld he reaniirad hv the nltimate narent entitv nf

Hospital System A, as acquiring person, and the ultimate parent entity of Hospital C, as acquired
person.

We understand that the Premerger Notification Office does not treat the acquisition of less
than the entire interest in a non-profit, nonstock membership corporation as a reportable
transaction under the Act. In accordance with this analysis, the second step of this transaction
described in paragraph 1(a)(ii) (Hospital System B's acquisition of the second membership interest
in Hospital C) would not require a notification filing under the Act.

We do not believe that the facts set forth in paragraphs 1(b), (c) and (d) change the
foregoing analysis with respect to the steps outlined in paragraph 1(a)(i) and (ii).

2. Alternative 2.

System A is the sole member ("Newco"), with Hospital C continuing as the surviving corporation
“' v ) [ e e ——————————
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Hospital System B would acquire from Hospital System A such second membership for
$5.88 million. Although the Surviving Corporation would succeed, by operation of law, to the
liabilities of Hospital C, neither Hospital System A nor Hospital System B would assume any
liabilities of the Surviving Corporation or Hospital C, whether as primary obligor, guarantor or
otherwise.
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1{D), {€) ana (@) wouia appiy 10 HOSp1tal L, as the Surviving Corporation.

Analysis

The steps outlined in paragraphs 2(a)(i) and (ii) above would be ar.aiyzed separately under
the Act.

The merger transaction described in paragraph 2(a)(i) would be analyzed under 16 C.F.R.
§801.2(d)(1)(i), pursuant to which Hospital System A would be deemed to have acquired the
"voting securities" of Hospital C; however, since the transaction involves non-profit membership

corporations. the transaction would be viewed as an ascet acmiicition for renart form and
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or, if determined and greater than the fair market value, the acquisition price. As noted in
paragraph 2(a), neither Hospital System A nor Hospital System B would assume, guarantee or
otherwise accept responsibility for any of the liabilities of the Surviving Corporation in connection
with the transaction as proposed in Alternative 2; the legal duty to pay such liabilities would
remain with the Surviving Corporation. For the reasons set forth in the analysis under

Alternative 1, and consistent with the commentary to Interpretation No. 115, the liabilities of
h;*ﬂ f“rm,.vllp‘ rot he inchwlad ir threaalralntine af challac~pida—-etelt oo afe w1

"acquisition price" in connection with the merger of Newco with Hospital C. The acquisition
price in connection with the merger of Newco with Hospital C would be the $12 million paid by
Hospital System A to the sole member of Hospital C, and would not meet the "size of the
transaction" test under Section 7A(a)(3) of the Act and 16 C.F.R. §802.20(a).

Consistent with the analysis under Alternative 1, the fair market value of the "assets"
acquired in connection with the merger would also need to be determined by the board of
directors of Hospital System A or its delegee in accordance with 16 C.F.R. §801.10(c)(3). Ifthe
board or its delegee determines that the fair market value of the assets acquired from Hospital C is
$15 million or less, the acquisition of the sole membership interest would be exempt under
16 C.F.R. §802.20(a). To the extent the board or its delegee determines that the fair market value
of the assets acquired from Hospital C is more than $15 million, a filing would be required by the
ultimate parent entity of Hospital System A, as acquiring person, and the ultimate parent entity of
Hospital C, as acquired person.
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For the reasons set forth in the analysis under Alternative 1, the second step of this
transaction descnbed under paragraph 2(a)(ii) (the acquisition of less than the entire mterest ina
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We do aot believe that the facts set forth in paragraphs 1(b), (c) and (d) change the
foregoing analysis with respect to the steps outlined in paragraphs 2(a)(i) and (ii).

3. Alternative 3.

a . Under the third proposed structure, on the Closing Date: (i) the sole member of
Hospital C would amend Hospital C's governing documents to create two memberships in
Hospital C, (ii) Hospital System A would purchase from the sole member of Hospital C one
membership interest for a purchase price of $6.12 million, and (iii) Hospital System B would
purchase from the former sole member of Hospital C the second membership interest for
$5.88 million. Neither Hospital System A nor Hospital System B would assume any liabilities of
Hospital C, whether as primary obligor, guarantor or otherwise, in connection with its purchase of
a membership interest in Hospital C.

b. After the acquisition of such membership interests, the facts set forth in paragraphs

J(b), () and (d) wapld annlv to Hosnital C

Analysis.

As noted in the analysis under Alternatives 1 and 2, we understand that the Premerger
Notification Office does not treat the acquisition of less than the entire interest in a non-profit,
nonstock membership corporation as a reportable transaction under the Act. Accordingly, under

ased structure neither E acﬁmiiii iii iiiiiiiiii Iiiiiiil iii iiiilm

notification filings uh_cier the Act, because neither Hospital System A nor Hospital System B
would acquire the entire membership interest in Hospital C.
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The parties seek the Premerger Notification Office's concurrence that the transactions
described above will be analyzed under the Act as set forth in this letter. Since counsel for certain
of the parties to the proposed transaction desire in our discussion, I would
appreciate if you would advise me in advance to when we can schedule a
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