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November 27, 19986

VIA FA ILE {202 -2624 and UP

Richard B. Smith

Federal Trade Commission

Premerger Notification Office

Bureau of Competition

Room 303

6th Street and Pennsylvania Ave., N.W.
Washington, D.C. 20580

Re:  Applicability of Hart-Scott-RSAM® Antitrust
Improvements Act of 1975 (the "Act") to formation
of Limited Partnership and Limited Liability Company
("LLC")

Dear Mr. Smith:

This letter is to confirm my telephone conversations of November 5 and
November 22, 1996, in which you and | discussed whether the formation of a bona fide
limited partnership would be subject to the reporting and waiting period requirements
under the Act. Based on my description of the transaction, you advised me that the

staff of the Premerger Notification Office (the "Premerger Office staff } of the Federal
Teardn Lroomnaaicrnian ("RTON) o gl s Lallosrer _rcaassad sea—m o nal
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as we!l as other related operations. Company A will contribute- cash and—a note.
Company B will contribute assets. Company A and Company B will each be limited
partners, each with a right to 49.5% of the profits and losses, and assets of the
partnership upon dissolution. An LLC formed by Company A and Company B will be
the general partner of the limited partnership with the right to 1% of the profits and
losses, and or assets of the partnershlp upon dissolution. Company A and Company

' 1Eh 211 if\c/_ intarsnar (a Chlma 11/~ Thoa mnaveina bhaiin abcnan dbhic cdeinsccaa

“

The LLC will be governed by a Board of Directors consisting of 8 representatives,
all of whom will be officers, directors and/or employees of the members or their
affiliates ("Insiders”). There is no specific requirament in the LLC’s operating agreement
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requirihg the Board members to be "insiders”". This LLC does intend, however, to
appoint only insiders to the Board upon its formation. Four of the representatives will
ba selacted hv Camnaov !A and tha ather four will be selected bv Comnaov_R.
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We also discussed the related bona Tide LLL Tormation transaction in which the
LLC will act as the general partner of the Inmlted partnershlp As the general partner,
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time of formation, of officers, directors or employees of Companies A and B or their
affiliates, respectively (i.e., Insiders).

You advised me of the Premerger Office staff’s position that the formation of
such an LLC would not be subject to the Act’s reporting requirements. You confirmed
the policy of the Premerger Office staff to treat an LLC as a partnership if the governing

I---l“ I- .’-}J + '—N - o --F- ————— A nl lmdiiidiianly ibhn racnrn Aaffinars  Adirantara

conclusion may be reached |f the initial governing body, or any subssquently appointed

one, is compnsed of outside representatives (non-Iinsiders) who act in a manner similar
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held in the LLC would be viewed as voting secunttes rather than partnership interests
and, therefore, reporting is or would be required.

Based upon the foregoing facts, it is my understanding that the FTC Premerger
Office staff is of the position that the proposed formation of the limited partnership and

the l! C will nat he aihiect to the renarting reauirements of the Ac} anuidgo_u_havg
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The assistance and guidance that you have provided in this matter are greatly
appreciated.
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