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HSE. Bapcrtability I=xsues Involving
Varicus Facets of 2 Simultaneons Transaction

Dear LCicx:

Thank ycu for taking the time to spoak with “
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e f _eap ol imate,. Ta falleae_aw_an Lhgt. dicervacioe_ . a3z slaa
Lransactions and the HSR igsaes we reviewed with you hy
telophone. hs you will seg, The tzansaction will be repocrzed,
It ehz number of sgopavate filings tand fees) cculd theorctically
vary sigqnificancly depending oh how one characterizes Lhe
sequernce in which Lhe several sceps of the transacticon occour.

The Lransackicnal documents provide Lhat ilhe varicus steps ars to

agrer gizultanzously.

AL Lhe sulsebt, I shoold ecphesize that, vicwed 25 o whols,
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to Company B. As a resulz, Company & and the shareholders of
Company B wil: sghare cwnership of the zuccesacr company (Hewoo).

This, the resizlt will be:
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“eimultarecus transactiorns” for which thay set the stags. Foz
rurncses of the anslysis, you sheuld assume that bazh Sompany A

-

I. The Terder Offer

Comwpany A wil_ make & tender offer for 11% oFf the
outstanding woTing stock of Company B. Tas stnck is walazd atr
owver $16 million. This —ranszctieon is HESR reportabnle. Company n
will Zile as the acgoiring person, and Comgany B &5 ths acouired
mersan., 16 C.F.K. § 8072030,
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3. The Formation of Newco and i-s Subsidlary

HNewso is Lo be Formed whern the sole Newoeo sharsholdesr
contributes $1 and gets 1C00% of the common stock issued at
formaticrn. The Kewon sharebclder is ret a2 §1C million person,
and at formazicn Newco hzs only £1 in assets. Wext, Newos forms
a4 wiolly ownsd subsidigry, bhewoo Sub.  Thess transsclions are nos
HER reportakle, givern the size of person and intrza-person
transfer rules. Soo, 18 C.F.R. § 802.30.

UPE les¢ than SID malldiom
1008 ownership

Mowoo Sub
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#.  Loraorate Reorgan’zazion of Company R

After the tender vIfer hy Company A and the formatian of

Hewoco and Newoo Sub, tho contract ragquires that a Teorganiza—icn

QL R P L QR 292818 Gy whagl svsngnes balear romoar

and Newcao, take place simi_Zansously. We understand theat the

similtaneity regquirement results from tax considerztions.
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First, Company B will reorgenice in crder o facllitate the

tormaticn of 2 nolding company structure. Th

iz wiil ke

acconplished pursuant to a reverse triangular xocrger, of ¥Fewoo

Sub LnLo Company B (the “Mergsco®).

1an ths Me

rger, wach share ol

Common Stock of Company B will bz coavarted into one share of

Common Stock of Hewze, and accordingly Compsny B"s sharehclders
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the ownership Irtersst of Newso's _nitial shareholder with The

regult thal Mewoo will Be its own ultimate parent sntity!.

Company 3 will becoms g wholly-owoed subsid _ary ol Newoo,

Thig “ranmmactliorn iz not HER reportable:

Newos [which

includes wheliyv-owrned Kewco 3ub) fails the slze of persons test

besause it has assets (the 37 contributed ov

zhareholdert of 1esa Lher 510 milion st Lhe

15 2.8.0. & lgatal (2).

Hawse

Hawce Sub @

Cofpasmy B
fhareholders

Company 8 |

its sole
Limg ol Lhe Me-ger.
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B. The Corntribucion of hesets by Company & in Rxchange Fos
Stock

| Hewce
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and $66 million in zssets for cenveriible preferred stock of

Newcc (which chstiLutes voting securities as defiasd i 14
C.E.R. 80L.1(£) 1)} representing a 20% vosing interest in Kowoo,
This transactieon iz HEF repcrtable because both Company A and
Newco are zraking acguisiticns over 515 million ard ooth meet Lhs

size of persuns tes.. Company A meelzs the test becatse iz s =
PN — R e emew— e Bl m s el 1 - 1. . Ca

cllimsle pa-ent - 15 now g 3100 million campany.

“huzs, Conpany & will File as an acquiring perscr wilh
respect to its acguisition of Wewco stock: and Wewes will [ile cs
acqguiring person with respect to itz acauisition of assets frono

Company b,

Conpany & .
Stock ! Company E
Sharahaltdara

Azssats

Hawco

Company B
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In conclusicn, characterized == =set forch abowve, the
transaction{s) wi)l necessizate three EER filings for acguiring
percsons, and the concomitans payment of three 543,000 filirg.

fees:

(1} Company & will file =25 an acoulring person wiTh respact
o stock purczhased in thz tender offer;

2] Company A will file =2s an acquiring perscon with respect

ts stosx azgulired Iram WHewzo: and

137 Howoo will file as an sogairing perssil with respect to

agsatrs acguired from Compsany A.
Feverse Scenario

Blthoagh we conclude Lhal (4L most? thrae filings are

nocesssry, we ars mindful that thke FTC has reguirec “hat
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of these simultansous transactions - one in wkich the “order” of
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acquiring person Zilings, and posstbly mors depending on the
numioer of Compeny 2 shareholders reguired to file., Becauss of
the rtheoretical passinility =0 scch a severe el of H5R raportlic

reyuirements, we hope thabt yoa and vour ooelleagues can provide

confirmaticon of cur iaitial, “thres reoort” snelysisz.
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noEsibliity only it Tae Iaw regqaircs ThazZ, wnerse mitiple

acquisiticns ccour simultanecusly, cach wrarzaction miust be

filirg reguiremenls would be determined by characterizing the
transaction® as hawving cccurzed in Eoth the ini-ial “three
filing”™ seguence descriked above, and in the “reverse” seguence
set forth belaw.

A, Contributicn of Assets in Lxchance for Gtock

i thg "reverze” scenario, we retarn Lo the point following
the tender offor ang the formation of WNewoe and Neowoo Sup.
“First,” betore the Mergar, Ccmpary & exchanges 5§23 milliosn in
cash and €60 rillion in asssts for Neweo veting steck.  This
trensaction is i1SR reporteble because Kewco would bz deersd —o
weel ths size of perssns test since the Mergsr would be deemed o
have osasturred first under —he PUIC interpretation s=r fecrth abows,

a5 cited in A=iomn Foego.

E. Corporace Resurganiretion of Company B

“¥ext,” in this “reverse” charactcrization, iz the Mzrger

pursaant to which Compery B is acgeired by Wewco, ses 16 C.F.R.

hzs asscts of at least 80 willion from The =ariisr asssbks for
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‘1lo as an acguiring perscn, 15 acguiring

2w meet

100% of the veling sleck of Company B.
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perscns tesz, must file a5 acguiring parsen. 16 C.F.R.

§ 801.2(=). 3Zes Lzinn Fogg et § 3.03 ot pages 3-22 to 3-24. Six
shareho_ders of Company B will scoguire more than 515 millicn of
ﬂﬁyﬁﬂ shyugg. Qpe or bwe mav fail the size of cersvns test. and—

r 1w e ey = T
C.F.R. § 302.3. In skert, the Company B sharcholders will maxs

no fewsr thas taree a2nd pechaps as many as sixn “acjuiring person™

£ilings.
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To summarize, if each pasL of che transacticn were deened
ts have ccovrred Cirst, then the partias weould have to maks —o
Tewer than eight and posszibly as many as slever acquiring person
H3R filings. 1In ocur v'aw, thiz wouls impose ar. extranrdinary and
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view, will fulfill fhe parties' obligations unccr the H5E slatute

and regulation) .

Thug, we reguest that —he FTC noafirm our view that +the
transaclion iz one -egquiring no more than zhree Zilings as
described in the Froposed Scenaric sat forth above. The poll oy
Eehind the HSR RAct, tkat the agergie= be giver advance notice of
transactions mesting cerzein size Lhresholds, supporls thiz wview.

The Act réquires three filivgs relaticc to the transaction, and
these filings will =supply a full accourt of the infarmation
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reguired for the agorcies Lo make a detesmination whetrer *he
transaction lzs any antitrust signiflicance.

We thanx you in advance for your consideration of this
matter and lgek Zorward to your respsnse.  Wo very mach hopes we
canl reach agreemert or what “he HSR statacs and regulalions
require In this ralter.

Flease da nal hesifara +n manback e et
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Sincersly yours,
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