hlarch 24, 1998

Via Hand Delivery

Federal Trade Commission -

Premerger Notification Ofiic:

Bureau or Competition ~aoe
{Aun; Richard Smith, Esg.) — Iz

Jih & Permsylvania Avenue, N.W.

Room 303

Washington, 1.C. 203580
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Sec. 1R4) (the "HAR Act™ (o Pendine Tmnsaction

Thenr M. Smirk:

On behalf of our cliear, & party to a perding Tansaction (as described in this lerier, the
"Transaction™, wa are writing to ascertaln whether the Federal Trade Commizsion ("FTC™)
concurs with our agalysis that the Trapsaction is exempt from the filing requirements of ke
H5E Actunder 16 C.F.R. §802.1. The current $802.1 wos adopeed o 1996 as a
clerification and expansion of the prior "ordinary course of business” exempiion. Within the
tevised section, however, cerlain woms are not defined and there is presently limle pablicty
wvailable yuidanee on how tat section should be applied [ various instances other than what
may be discerned ftorm reading the varipus examples which are provided following the text
of the regularon.

A, The Patfes: The fellowing paniss are pardcipating ia the Trapsacdom:

*Ajrline A”, which is an “ultimate parent emtity,” as defined by 16 C.ILR.
E801.1({3), and has toral assers excesding S100 million. Aitline A will bz the "acqnired
person” fo the Transaction. The core business of Alling A 13 t0 rug 2 commercial passanger
airline and as a necessary part of that business, Airlime A regularly and conmnually acquires,
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Leasing Company B ("LeaseCo BT, v an "ulimue perent entiy, " as defined by 156
C.FR. $801.1{8)(3), and has ral assers exceeding $100 million. LeaseCo B is primarily
engased im the financing ard management of commercial jet aircrast engines, components and
spars parts for borh airiines and overhaul/repair faciliges, worldwice, As & vendor,
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vecasions to be “cannibalized” fur their eogines. componems and oiker parts for se in s
business, LeaseCo B does ool carry passcogers or fTeight, and it has no revenues in the SIC
code relared therero.

E. The Transeetion. Airline A and LesseCo B have entersd inio a letier of intent
vnder which LeaseCo B shall aequirs from Airline A lznﬂmmercial ajrevafy, each
with 4 airerall engines of a wpecific rpe. The aggregare purchase price for the 12 aireraft
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and resern cach cortificals of aireorthingsy o airframe dataplaie w Airline A, Each engins
wilt be defiverad "as-i1s" with the engine daraplate, without any specified remaining useful
life for the mosat limiring #fe-limited internal engine component. Each aircrafi will be
deliverad to Leas=Co B on 2 date following the specified retirement dare for sich aizeraty,
provided that Airline A can adjust the zetitement date tor the purpose of i3 use of the
eircr2ft in is passenger cutryintg operztions.  The frst two sireraft are scheduled for
delivery in April 1938, aod the lzse atrerafl, 1o Decermber 2000,
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with the perchase pncé being reduced m that event oy appioxXimmaiely >3 milhon per AIrcan.
with Airine A having the option 0 2l 0 LeaseCo B either or both of the retained aircrafl
at a reduced purchase price, depending upon the date of Airline A's exercise of its option 1
require LeaseCo B w buy such awcraft.

Tha 12 airerafl being sold e LeaseCo B wers built during the 1570°s. Airline A
has conrcacred 1o acquire a flest of new aircraft, whick aze bigger and more
Ieliable than the older— Airline A has already bepun tulang delivery of thﬂ- L
hircrafi. Affer each new aircraft is delivered w Airiine A, such aircrafl will be put
Appropgiare resting by Airline A prior w being placed in service in passenger
operazions.  As those aircrafl are brought on-ine, the aircraft eing 30ld 1w LeaseCo B will
be reticed. with retirement dates being adjusted, if aecessary, due 1o the passenger-load
requirements of the season. During the time perind beginning six months prier m the

eliamy of firsr _Fn Teawxn BB oand endineg <iv months after the delivars of the
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last, Airhine A expects [ take pmqeqqmn of 11 rew ‘ (Adrline A took possession
al 4 12111‘75(,»@11 manths prior ta the delivery of the ﬁrst-_]to LeaseCe B
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Following its acgmisition of =ach sircraft, LeaseCa B will “cannibalize™ the aircraft to
recover the engines, componenrs apd giher paris for wse in its business. Some af the engines
will be refurbished and leased or seld by LeaseCo B or a subsidiary 1o atrlines and
overhauliepair facilities. More than half of the cngines are not 2xpected  be in acceprahle
condition for refurbishmert. ThE::e E]JLE]I[E:: Mli br.' camnﬂalw:d as spare parts and
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Jispuscd of by LeaseCo B or is subsidiaries for [ussher salvags or recveling.

The refurbished cngines, spare pas and components will noc be sold or leased by
P
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C.  Applivaton of the HSE Act. During niy wleploae eenversatien with vou on

March 11, 1998, we oqplgrtd 13{101_1& a;pe 15 of he "ordinary course of nuqmeq“.' etcmpuc‘n
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forth above, inclading aey of the facts refating to Airline A's purcaase of rEp1a¢ment
afreraft.  You explained in our telephone conference that voo had reservarions regarding
whether any of the $802.1 sxemptions would apply uad invied me o provide a derailed
description of the Transaction thar you maight circulare for imterzal FI'C discussion.

Based wpon the facts as set fonth ahove and our review of §502.1, wa believe that
exemptions undar §302.1 are available on the bases set Torth below.

1. Exempiton voder §502.1(c), "Current Suoplies". The acquisition of the
a rcraft by Le'*scCo B 15 an acquisicion of curment supphies in the ordinary course of business.
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specifically "goods sequired and held solely for the prurpose of resale or leasing w an ennny
nat within the acquiring person {e.2., wventory}, and “g2oods acquired to be ncorporated in
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par_ts and cmﬁpnnﬁ:ﬂis will nor be seld ar leased to anv eniiny included within LeaseCo B for
“wse" By such emiry.
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Copsequenily. the exsmption available in $802.10¢), which focuses on the “acquinng
person,” [easel’n B, is available to Leasef’a B with respect to iis purchase of aircraft from
Airline A for use in LeaseCo B's jer aircraft engines. conrponents 2nd spare pars business.

2. Exeoptios under §802. W), "Lised Dhurable Goode”. As meniipnad ahove,
the siremafl being sequired by LeaseCo B do nol comprise 4o "opezwiing unit” of Adrline A,
111: a.n:rafr do nat, as operaning aireraft, comprise "durable Joods” hecauss the cerificates
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guipds pmder §802, 1{d). Other components snd pars of the girvtali will aiso comprize

"duiahie gonds” witk a useful fife of greater than voe year. The engines. compoaents and
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inciuded in LeaseCo as the acquiring person, therehy Eﬂ.ﬂlf\ ing r.he Transacrion for

Fwthermore, as explained above, A:rhue A lLas alrcady cootracred o replace. and s
replacing. e ztrersd being sold 1o LauseCo B, I is por canceling flights nar discondining
services o parmicular focations becange, with pradent corporare planning, the new
replacemenrt aircraft will be raceived, flighrchacked and placed In sarviee prior 1o or «f the
time the old aircraft are retired from service. Undar §802.1{d1(3} the acguired person musi
have replaced "all or substantially all of the producove capacity of the goods being sold
within six months of that sale . . . .7 Based un example 9 following $802. 1. the phrase
"within ¢ix menibs™ sppoirs to mesn that (he replacement propeny muest be reccived by the
acquired perzon and placed i serviee during she period beginming s momths prior @ the
retirament Of the old property and ¢pding six-months followling sech retirement. 1o the
presenl insrance, there is a time period during which the old aircraft are bemﬂ: ratirad. and a
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last, Atriine A especty o take possession af 17 ﬂe\m Afthough Alrling A took
passessod of a 12th Hevun mrmﬂﬁ prinr o the delivery u::f tha f;rst?m

—  Tewele By during e calopacicd i Melziew B E—
there 1s net a gae-for-cne maEchmg betwee:t th_ replacemen‘c alrcraft and the rerirsd airceaft.

capaciy™ s0 that 1o diminishment shall occur, the Transaction qualifies for exempeion under
502, B(dW 3.

W will lelephone vou soon 16 confinm tat you recaived s letes and w mgeine
whether you need any additional facrs 1o asceriadn whetber the Premerger Nortification Office
agress with our conclusion that the Tramsaction is exempi ander §802.1. In the mzanome, if
you have any questions, pleass tzlephone me 21 my number 220 foth above. Thank vou for
WOHT Bssiziance in chis mader.
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