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April 27 1998

Richard Smith, Esqg.
Premerger Office

Federal Trad: Commigsion
5i% Pennsylvania Avenue
Washington, DC 20580
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formed and then merged with and into the Target (the "Merger™), with the Target belog the
surviving corporation follewing the Merger.

As discugsed, there would be three (3) stockholders of Neweo. Stockhelder A,
Stockholder B and Stockholder € {each an "Investor Stockholder" and sollcctively, the
"Investor Stockholders"). Both Steckhalders A and B are Jarge institutional unresmri with
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referred Fiock of Neweo .

Stackholder i3 an individual with comparatively nom{nz] assets and would hold 2%
of ezch of the Newea Commaen Stock and the Newco Preferred Stock.?

Bach of Stockholders A and B will hold more than $15 million of voting stock of
Neweo,

In conzmection with the Merger, in exchange for their Newee Shares, sach of the
Inyestor Stockholders will receive voting common stock of Terget (" Target Common Stogk™)
and non-voting preferred stock of Targst ("Target Preferred Stock™) in amounts in eack case
equal to (of lesa than) such Egvestor Stockholder's percentage vwnership of voting stock of
Newcoe and pereentage ownership of preferred stock of Newea, respectively.  Following the
Merger each of Stockholder A and Stockholder B will own 49% {or 1s35) of the Target
Cammon Stack, which is the only vorting stack.

It is also contemplated that they will owp 495 or less of the Target Preferred Stock,
but that percentsge iz not relevant to the HSE. analysis,
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: T had not mentioned the preferzed sock in our phone conversation ag it has no
vore. In addition, it is nor convertible, If 1 were convertible, that would oot change the
conclusion that no filings are required for the trapsaction. There might be a {ater HSR {iling
Prior to cotversion of the preferred stock.

* It is possible that tere may be moze infial investors in Newes stock, with lesser
invegtments than Stockholders A 2nd B, which would ant afiect the copclysion.
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tesr contained In the HER Act and therefore no transaction with such persog could be subject to
the filing requiremsents of the HSR Act.
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The transformation af Newce Commen, Stock (voting stock) into Target Commen Stock
(voting gtock) in the Merger, which happens automatically under the corparate merger sfatuts,
does ot require an HSE flling under (¢3{10) of the HSR Act since Target js vieweqd for thiz
purpose as the sezne issusr as Newco (which is in eysence the acquiring person aithough not the
technical corporate servivor) apd since the percentages of veting stock held by Stockholders 4
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From the point of view of HSR and » mumber of other pucposes, it is formitous that
Target survives, and if Newco bad survived, the fuct that the Stockholders' iovestments in
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I beileve that I have aceurstely stated the conclusion you and [ reached last week that no

HSE filings are required under the circumsiances described above (other thao the 801,40 joint
venlure filings in connection with the formation of Newea), Twould appreciate your celling
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