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Introduciion,/Conclusion

If 15 the belief of counsr:l {listed above} for gach party thal & premerger notification
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interpretation, pursuant to 16 C.F R. §803.30, by the [FTC Premeeger Notification Staff,
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health care entities, in each case imcluding a nonprofit health care corporation, A Corporation
{in which A is the sole corporate member) and B borpontmn (in wlnch B is the sole

o b aneceana e L T ee— i eeen F S -— |
%sm:ate parents} each have anmjal net sales or total assets of 510K million or e
more. A and B intend o enter into an agreement (" Agreement”) 1o create a Joint Operating ('Toc
Orpanizalion known as Newco. Newco will be 3 non-profit, nonstock, Defawars corporation
with A and B as its two members.’ A (and A Corporation) and B {and B Corparation) will
delegate to Newco the responsihilitics, subject to certain exceptions. for the management of
the aperations of the health care activities of A (and A corporation) and the healthears
activities of B {and B corpuralion) and the entities each contrals in a specified service area.
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¥ An application for Recognilion of Exempr Status will also be filed with the Internal
Revemie Service,
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trangfer 10 Newreo)} which any person contributing to the farmation of Noweo hag agreed to
transfer or which agreements have been sectired for Newco to obtain at any tisee, whelher or
noi such pemon is subject m Ihe requiremnenls, of Iht Hari-Scatt-Rodino Act and {2 ) any
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GOne hondred percent (100%) of thq_,cuﬁﬂtluw (the excess of revenue over
expenses, pius depreciation, less debt repaymem) of Newen amd the cormbrined gperations of
A and B subject 10 Newen manageneat wilthe shared in the following manner, I—-lﬂ,{.en
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Neweo will have significant responsibility and authority tp manage the health
care activities of A and D within a designated geegraphic service area. Specifically, subject
o certain rights and responsibilides reserved to A and B as the corporare members of
Newco, Newcoe shall have the following powers and responsibilities:

a

"Operating units” refer to programs, facilities, services and other assets wholly owned by
& {or A corporation) ot B {or B corporation) and all existing and futere programs, faciliiies,
services and olher assets wholly owned, directty or indirectly, hy Newee and Neweo
affiliates in the service area, whose operations are managed by Newco, whether separatcly
incorporated or not.
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(13 developing and oversesing the implementation of an
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{2} develaping anmeal capiral expendimures and operating
budpets for Newco, its affiltates and the Oparating
Units;

alTiliztiong;
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governing bady of an entity, or the unilateral power to direct or cause the direcoon of all
significant policies and the overall management of an entity, whether through contracts,
Wl PR e vy g ; iy T e s

other arrangement; but the term excludes programs, facilities, services and other assets in the
service area wholly owned by A, A Corporation or B, B Corporation or an enticy for which
any one of themt has the power to elect through membership or ownership greater than fifly
percent (50%) of the governing budy of an entity, or the unilateral power 1o direct or cause
the direction of all significant policics and the overall management of an Encty, whether
through contracls, membership interests, pwnership of voting securities, a lease, a
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# “The initial three year sirategic and financial plan togeiher with financial performance
targets, each "new” third year of the rolling theee-year performance plan, a3 well as anv

.a;_; [P— ']

Pt o —— = el rrmmwe | A |l v Y

£, g - - -




April 30, 1998

(3}

(6

Wl aald ELELT o Ay D

l—l &

approving aoy sale, twansfer, or other disposition of any
material agset pf a Newco affiliate or Operating Unil
within paameters cstablished by A and B2

negatigting third-party payor relationslips for it
affiliates and Operating Units,

appmmmg, through use of the Numlnatmg Committes of
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(12)

Irunsferring gesels, mclud]m, eash, smong the various
Newen alfiliaes and Operating Units andfor {rom a
Newco affiliate or Operating Unit to Newco within
parameiers established by A and B:¥

appodinting, evalpating and removing the CEDs af the
Newco affiliates,

approving and/or detcrmmnmg (the creation of ncw helth
K Hid_ﬁ!—‘rﬁ‘" = -
delivery of heulth carc servicey, or the dlmmmu.ulu, of
any existing bealth care service, by a Newco affiliate or

Operating Unit;

developing uniform hwnan resource policies for the
Mewco aftiliates apd Operating Units;

conducting marketing and promotional activities for the
Newco affiliates and Operating Units;

i See, e.g., reserve powers (#10) which reqeres the approval of hoth A aml B for certain
R . .
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{(¥3)  conducting er coordinuting fundraising activitics for the
Newen affiliates and Operating Units;

(14) coordinating and planning the Newco management
informarion systems for Neweo aftiliates and Operaring
Units; and
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The following actions of Newco will require the approval of hoth A and R:

(1) changes to the mission and/or philosophy of Noeweo or
any Operaiing Unil;

4] the sale, lease, transfer, encumbrance, or dispasition of
the tungible property or investments of Neweo having o
fair market value in excess of three million dollars
{33, D00, 000);

(3 the incurrence, assumption or guaranty by Newco its

affiliates, A Lﬂmmmn__ﬁ Cornoration or ap_alijliatwe of
Hﬁr T —————————————————
Ung- BT IMebiedncss oulside parumy CTy GSla y’

A and B;

.:a_

(4 the merger, dissolution, comsolidanion, or sale ol all or
substandally all of the assets of Newee or any Qperating
Unil ontside paramieters agrecd to by A and B,
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)] {he amendment, repeal, or restatement of the Corporate
Documents of Newca,
. . A e f‘qék’!’v?
&) the appointment and rem-mflal of the jpintly appainted C.M%"h
memmhers of the boerd of directors of Neweo,

(M the approval of capital and operating expenditures thar
are inconsistent with the three year financial targets,
parametsrs and expectations approved by A unedl B

3] the approval of major affiliations of Mewco, Neweo
affiliates and the Cperating Unifs;

(9 the approval of the mitial three yesr strategic and
financial plan, as well as the anmua! update w such plan
developed by the pactics to ereats a rolling three-year
financial performance plan, and the establishment of the
parasticters and expoectations oy the clinical guality,
strategic, operating, wissien, religicus ideniity and
financial performance of "dev. ca;

P e Fentlafl F’- “i‘?-éﬂt

(107 the transfer of’/agqets including cash among vaciowes
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compensation, and termination of the CTEO of Newoo.
Bowever, if A and R are oot able toreach a muiual
apreement on A’y or B's proposal to remoeve the CEO,
the CEO of Newco will be autimatically terminared.

The following actions of Newco will require the approval of either A (and A

Corporation) of B (and B Corporation}, as the case may he, befolc the action muy be

implemented,
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{0 the sale, lense, treu{sfer, encumbrance, or disposition of
L tangible property or investment {of un Operating, Unir
whose assers are owned or controllad by either A or B
Corporation) if the property o investment has a fair
market value in excess of three million dollars
($3,000,000); _frhentially fejbar&.ﬁ/e

{2} the mergeT, dissolution, ‘é)nsolida:imme of all ar
substantially afl of the assets of an Operating Uil whase
assets are awned or controlled by either the A or B
Corporation; and

M

aff

terems U-F f,h:: mtllal R:_‘:ard of Directors expires, successors for he foer memhers uf {he:
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Neweo Board, anfl appointed by the Newco Board upon Jomt approval of both A and_]f//‘—\_’_
_-_‘—\—-_ .....
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Any proceeds from the sale of an asset owned by the respective A or B
Corparations, or entities each separately contrals, will be retained by A or B Corporation, as
the case may be, In the gvent of a dissalution of Newco, A {or A Corporation) and B {or B
{Curporation) will each retain the assets to which it helds title.  The remaining assets of
Neweo and Newco affiliates will be distributed one-half to A and one-half to B, after being
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L. As a threshold issug.-the joint venture specific HSR rules {i.e., Rule
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interests, 1 &., a8 non-reportable events £

INevertheless, thene is an Issue that hy each of A and B having "coatrol”, over II"'B" Tivuﬁ
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¥ See, American Bar Association, Premerger Notification Practice Manual {2d Ed. 1991) e
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¥ As used in this memorandom, the term "suhsidiary" also refers to a non-stock membership
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a corporate member.
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The "Cootrol" Tests

Application of the Rule 801.1(b} "control” alternative detinitions would seem

) to yield the following results: - ﬁ { oo B Ao nof cotraf b i H%fﬁ iligﬁ .J
- - I r
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members, subject o the mutial approvl of A and B, are deemed to be a "present contractual
power” held by both A and B with regard to such divectors. Role 801, 1{b)y2}

2. Unless there are disparate "capital contributions" to Newen by A and

B, buth A and B control Newco under the assets dissolution defimtion of control.  Rule
BOL. L{b}W 1Wii) L_),E_:‘

- - w - 1

o i L

; 3 :
deemed to "control" such corporations.

s iz o A ot Y Y e—— L —
of such "coneol";

(13 A will acquire beneficial ownership of B's usscdy (andfor
voting securities) contributed ta Meweo and of assets {and/or Il

_ e fopar fae .1 ra-
P g -

majoridy of the members of the Boards of Disectors ol such i
suhsidiaries; amd

L0000}
Using the "control” 1ests set froth in Rule B01.1(bY, A and B each would appear to
heenme an "ultimate parent entity" of Newco.

o
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Page:
(2} B will acquire beneficial ownership of A's assets (and/or
voting securities) contributed to Newco and of assets {and/or
voting securities] held by subgidiaries of A or subsidiaries of A
Corporation for which the Newco Board has the power, through
prowies granted by A or A Corporation, to appointiremaove the
vpriority ofghe meghers of the Bnanls of Direclars of such

If such "controd” relationships. ipro ficze, create “heneficial ownership”, then 4 5 /0
a repartahle acquisition(s), under the size of transaction s, would secm (o uxist FF

{1) For A as the acquiring person and B as the acquired
person - if A values, in excess of $13.000,000. the combination
of B's assels famd voling sceurities, if any) contribured o
Newco and assets held by subsidiaries of B or B Corporation
where the board mermbers of such subsidiaries are subject 10
appointment/removal by Newco exercising ils proxy vole; and

()] For B 2y the acyuiting persen aad A as the acquired
person -- if B values, in excess of $15,000.000, the combination
of A’s assets (and voting fgeuritieg. if anvt contributed to

P YTy v ' : .'T

Ses, e, g.: American Bar Association, Premerver Notfication Practice Manua) (2d Ed. 1991},

interpretation no. 34, at pages 49-30, wherein I'TC staff apparently advised rhar sharehollery
who enter into voring agrecments or voring frusts or grant or oblain proxics arc not regarded
as reportable ransactions, “even if copirol of &n issuer may be conferred or transferred as a
tesule. " Simifarly, interpretation oo, 74, at pys. 64-65, reflects advice on-whether "a person
who controls an issuer by reason of a contractual power to designate fifly percent or more of
its directors holds the issuer's voting securities.” The FI'C staff apparently opined that "A
person does not hold voting securities under §801.1(c)(1} unless that person has benelicizl
ownership of the securities. A conrractual power to designate 50 percent or more of the
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even 1. cfe'f‘
entity"s board of directors does not necessarily mean that Newco holds benefizial ownershipf lorte cJ[
of those entities or their assets,

Jacte, create benefleial ownership, the question is whether A acquites beneficial owaership of
B’s assets and B acquires beneficial ownership of A's assets by vitme of such "control”
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separale A and B Corporations ar their individual subsidiaries. (52e description in "MNeoweo
Authority" section abave). AEE il mach Ive feanttE Aroan intreace b ¥a.
ot Fhetr resfect i agoctalas welles bofte, }scr,
However, there are Hiflits impesed uponr Newco by vintue of those reserve A val,
powers for actions that requirethe mamal approval of both A and B, and these reserve
powers for actions which regiire approval of either A or B {Sce Reserve Powers Section
aboveh, On halance, the /cﬁisl.cncc of these reserve powers, as well as A Corporation and B
Corporation continuing o held title to their respective assets and the right of A and B to the

w,a_fi N ————. il -

MNewen marﬁgemcnl, has not transferred to either Meweo or B and {2} beneficial ownership 1 -

of B's assets, subject to Newre management, has oo wunslerred o Neweo or A - simply as
a result of the management authority pranted to Newco by A and BB and related cash flow
retained by Newoo,

QUESTION PRESENTED
The question presenied ts whether, under (he facis and circumsiances

described, -- ie., the eontrol held by each of A and B over Newco, Neweo's "cantrol” over
the subsidiaries of A Corporation and B Comporation, and the parameters of Noweo's
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If there is no acquisition by A of beneficial ownership of B's assetz and no
uequisition by B of bepeficial ownerstip of A%s assets, no Harr-Scott-Rodino filing should be L ijffeo

required in connection witbthe-formation of Neweo. || .~ *®&i.
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