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Richard B, Smith, Ezq.

Premerger Notification Office
Federal Trade Commission

Sixth & Pennsylvania Avenue, NW
Washington, [3.C. 2(:530)
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Bagkground

Commpery A. o ve; poration that Is 3 §100 millien person, formed a wholly-owned
subsidiary (“Sub™) and conbibuted o it 4 line of business. Subsequently, Compariy A
soid a 20% equity interest in Sub to Company B, also B corporation thet is also a
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neluds [3 1o vioie for direcdars. The acquisition was subject to the HSR Act,
filings were made, and the waiting period expired withonl the issuznee of a second
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objectives. In order to achieve their accounting objectives, Company A and Company B
coniributed their respective interests in Sub to & newly formed partnership (the
“Parmership™). Besause a parinership does not 1ssue voling securities, no HSR filmg was
required under 301.40.
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& limited liability company would be preforable to 2 partnership as a vehicle for holding
the Sub steck and achisving the parties’ accounting chjectives. Accordingly, Company A
and Company B formed a limited hiability company (the “LLC™) by directing the
Partnership o cantribute their respective intarasts in Sub to the LLC. Bacause the LLO
did not jszuc voting securities; no HSR filing was required under 801.40.

The tomms of the LLC agresment are unigue and ace tailored te meet the purties”
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2. Risht ro Dividends. All comatnon stock dividends are passed through to
Company A and sl preferved stock dividends are passed throngh to

Company B.

3. Risk of Gain oy Loss. All proccods from the dispesition of the commen stack
are pagsed through to Company A. All proceeds from the disposilion of the
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{o condrol the disposition ot the preterred stack. 'L'he disposition by erther

Coropany of 1ts interest in Sub can only be achisved by disposition of that

carmnpany’s interest in the LEC, which is subject to a right of first refitsal in

favar of first, the L.T.C and zecond, the other member of the LLC. The LLOC
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gale of the prefered stock by Company B 1o Compagy A. or (3] somc other transaction o
transactions that will result in Company A holding | 00% of the outstanding veting

securities af Sub.

HSR Analysis

I am secking confirmation that the ransaction described above witl not be
teportable regerdles: ol ils fonw, -

in Seenario #1 sbuve, the acquisilion of Company B'r intereat in the LLC by
Company A should not be reportable. Decauss the LIC interests are not assets or voting
securities for IISK purposcs, their acquisition is not reportable. By virtue of the
acquisitien from Company B, Compuny A will bald 100% of the sutstanding LLC
interegts which {3 decmed to be an acquisition of the assels of LLC. This asset
acequisition i potentially 2 reporiable event, Inthis cage, however, because (1) the oniy
assets of the L1 are voting secuzitics of Sub and (2) Company A {s already desmed 1o
hold 100% of the outstanding veting securitics of Sub by virtue of its 80% conirolling
interest in the LLC, fhe devmed asset acquisitien should be exemnpt pursuant to 15 U.5.C.

§ 18a(c)(3).
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§ £02.21 since Cornpany B will not be oxceading the awotification threshold for which it
was clearcd tess than five years earlisr, Alternatively, Cornpany A std Company Bs
acquisition of Sub stock in the dissolution could be regarded as not aver: suhjcct to the
HSR Act, Given the unigue siructure of the L1.C and the partnership that preceded it, the
transfer of the Soh corronon and preferred stock o the Partnership and later the LLC
should not be regerded as divesting Company A and Company B respoctively of

Famafizial swrarrbin of haic gommas ool saefied oo ol ety by R ¥
Company A i regarded a2 majnt=ining beneficial ownership of its 80% equity interest in
Suh and Compm:y B is ragarded 35 muinteining benelicial ownership of its 209 squity
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e
if vou could confirm the a.ua]jrsm Eh(}'i'ﬁ Tu the meantime, I would be happy to provide
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