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Scptember 17, 1599%
{Revised)

VIA FPACSIMITFE

Mr. Michael Verne

Federal Trade Commission

&ixth Street, Fenneylvania Avenve N W, Room 301
Washingten, I.C. 20580

Re: Appl]caunn of Hart-Seo- Rndmn Anutrust Improvements Act,

Dear Mr. Voarne:

In accordanece with our previous copyersations, and at your direction, this letter is submin.ud to
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amalysis of the Act and the applicable regulations, it is our belicf that our client’s acquisition
will not meet the rcpamng requm.'mtmts of the Act in thar i1 (i} fals 1o me:t the "S‘IZE ufth-:
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gequisition is exempt pursuant o 15 .50 18(a}e)(F) iv that it will be made for mvestnen:
purprases orly and will not involve the bl:nr.ﬂmal uwnl:rsh.lp nf o thnn 10% ufthc
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Applicable Parties |

- "4 Corp" - refers to our client which is 2 muhi-nationa! telecommunications
service provider. A Corp's activities in the United Stawes sre directed through its
LK and 1S subsidiaries. Pursuam to the reorganization plan and metger
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morket mwnlv'lnf_r the transmission of data and the prcvlsmn of private/dedicated

lines. /
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excess of §15.000,000 or entitling it & 15% equity interest in the acquired person; and {ii) the _(
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» "I Corp" - is a reseller ul voice transmission serviees in the United States. I corp
is prescntly g Debror in 3 chapier 11 bankruptey procceding, pursuant to irs plar
of reorganization and merger agreement with W Corp D Corp™s creditors, which
includes A Corp, will receive rewrricted and partielly contingent voting securities
in W Corp. .

. "W Corp" - is 2 U.S. based company enpaged in the development, marufacture

and marketing &f felecommunications equipment. [ts ¢arnmnn shares am
publically traded an the NASD National Merket,

Summary of the Fach
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" pericd D Corp failed to pay its invoices and became indebted to A Corp in the approximate
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managem::nt maming DD]:I.HOI of the cnmpuny. In its cfforts 19 NeOTgARIZE, D Cm‘p s
management has negotiated and structured 4 reorgenizetion plan and merger ngreement involving
its aequigition by W Carp through the issnance of restricted and partislly contingen| shares of W
Carp to I¥ Corp’s creditors.
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One-Third {1/3) af the W Corp shares will be issued to the creditors at the Hme of closing with
the rermnaining rwo-thirds {2/3 rs} canr!ngem upon D Cm‘p ach.l.e\dng certain EBlTDA earmngs
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creditor being cntitled to vote theze ghares and roeelve dividends (however W Corp has indicated
ithas nut und wﬂl not be i 155umg d:mdeudqj .!jf' the ec:rrnmgs comingencies are not met the
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Estimated Stock Distribution Ta A Corp

- Clogigs Digiribition - At closing A Corp will receive approximately 296,250
restricted W corp common shares, The transferability of these shares will be
restricted for 8 one year period.
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. Yrar 1998 Coptingent Shares - If I} Corp meets the specified 1908 EBITDA
earnings target A corp will receive approximatcly 148,125 restriced W carp

commmon shares. The transferability of these sharee will be restricted for six
menths from the date releaged by the disbursing agent

-

- Yesr 1999 Coptingent Shares - IF D> Corp meets the specified 1999 EBITDIA
eamings target A corp will receive spproximately 222 187.5 resirered W corp
common shares. The transferability of these shares wil] be restricted for six
manths from the date released by the disbursing agent.

. Year 2000 Contingent Shares - If D Corp mects the specified 2000 FRITDNA

:arn:'ngs target A corp will recsive approxamately 223,187.5 restricted W corp

amoum shareaThe usfrmbr_bm af theie gharr< wall be tasr-rtad far eiv
pf_ﬁ' ol
.H" f_ I

The sharcx issued to A Cnrp whether issued at closing, or subsequenily issved upon satisfaction
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.ﬁucurd.mg y, althouigh W Corp’s common shaecs are puEE' cally traded we believe that fhe

appropriate valuation method for these shares is thut of fair market value pursvem o 16 CFR
§801.10(a)(2)(i1)'. Accordingly, due to the one year wansfer restriction on the closing shares, and
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shares it belicves that due to the nature of the mnuugcncy and the subsequent transferability
V‘i‘ﬂmi thew, wanliLhe foid r [T
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Based upor oyr estimates el no time do we believe 4 Corp will obrain an aquiry interost in W
Corp of preater than 1%, OFf W Core s autstandine charer
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‘additinmally, it should be newed thar in calcelating ha number of W Corp sharcs to be isncd o the T
- Ty wsmdiibin s PEXT ange o S Bovp » soguishioi; WASGT § vamcn LT @i Al 30U LAY, LU ATD L VId S uy ¥ad,
W Corp's ihen marke! priee per share, We do hot belisve thar $32 amounts to 2 "deternined acquisiion price™
pUrsuenc to 16 SCFR 8011003},
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Closing Shares - 296,250 3 23 = 56,813,750 £6,013,750 x T8% = 55,110,312

Year 199K Contingent Shares 148,125x33 = 53,406 %7% £3,406,875x0 5% = 511,031

Year 1999 Contingent Shares 222,187.9x23~ 5,110,312 85, 10D.3F 221 5%= 766,547

Year 2000 Cnnﬁngm:t Shares 222,137.4x23= $3,110312 $5,1103125 5%~ 765,547

Fhin wahtidiicrammtvsin s based upon e guod idrde g of 6 oodigmmes df o Banthef s
Directors of' 4 Corp, #8)

Analysis - A Carp’s Acquisition Docs Not Meet the Size of the Transaction Test

Purruant to Scotgen 18(al3) of the Act, to qualify a3 an "Acquiring Person”, A Corp must
posvesy bemeficiol ownership of (a) 15% or more of the voring secunities in W Corp, or (b) an
aggregate (atal amount of voting securities in W Corp in excess of $13.0M. As previously
indicated, A Cotp’s acquisition of votng securities in W Corp, whether contingent or issned at
closing, in aggregate, do niot ameunt to 4 15% equity interest in W Cerp. Morcover, A Corp's
acquisition does aet meet the $15.00 threshold requirement for the following reysons;

- At the time of closing A Corp will have beneficial ewnership of 296,250 voting
shares in W Corp which constitate Iess than 2 10% eyuity interest in W Corp and
which have a fair market value less than 515.6M. Bven at cwrrent publically
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r At the time of closing A Corp will not have "beneicial ownership® of the
contingent shares for the follawing reasans: (i) The continpent shares will he held
by W Cenp’s disbursing sgent 1o be released 10 A Cotp only if D Corp achieves

Prsassre - the specificd EBITDA levels; (ii) If the EBITDA levels arc nov sarisfied the
ol T TANT contingent shares 'will sutometically be retumed to W Corp without any
By TG o compensation to A Corp; (iit) A Corp will not be entitled 1o teansfer or digpose of

PR, XY the ghares; (iv} A Corp Will not benefit from the sppreciation of these shares since
Rivw T e D AL TR aurnmmicnlly revert back to W Corp; (v) Yorong rights pranted will be
a
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+l"l-“ ;;;J_f isste dividends snd has indicared that it will continue ta do so in the future.
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Analyiis - A Corp’s Aeguisition Is For Investment Purposes Only

Bl

Pursuant to §18{a)(c)(9) of the Act, A Corp"s acquisition of W Corp shares is exempt a5 an
acquisition solely for investment purposes, A Corp’s proposed acquisition is one of necessiry
dictated by the termy of the reorenizetion pl4n and meresr 3greement orepared and pezotiated
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Curp s acquisition can ondy be characterized as that of a “passive investor”. A Corp has no

nl‘t_&n‘hng gtggmmgutmg in ﬂ:lE fn;mglg_mg,, daterfmnatmn or diraction gf the hasic business
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Wwiere i of the conm ares i imated edquity interest in W Corp will a cLmate

only 4%-7% of outstanding ghares.
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does not provide private/dedicated lines, and in fiact cauld be a potential eustomer of A Corp witk
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moving rapidly away fmm. 1n facr, based upon annnalized revenues from August 1398, A
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Sincerely,

Law Offices uf“
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