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March 2, 1999

YA EAX (207) 326-2624

Richard B. Smith, Esq.
Premerger Notficatuon Office
Federzl Trade Commission

601 Pennsylvania Avenuz. N.W.
Wesaingion, D.C. 20004

Dear M. Smith;

This will cenfitm oor telephone conversation of February 22, 1999, during
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E.rppraximaiely 56 million/6% of X Corp. An oft-shore corparation ("OS5 Co."), which is ks
own wltimate parcir entity owng 55 million’5% of the same issuer. US P35 and O3 Co. are
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szsed on the performance of U8 Co.'s portfelia, but helds ne bensficial interest in the shares
of ¥ Cerp. ather than his 1ole a5 investment marmiger.

S P35 and OF Co, ure making coordinated purchages of X Corp. Each entity
will acquire up to 515 milllon of X Corp. {which, separately, will not exceed 49% of X Corp }
on Cie assumption that the holdings of U8 P8 and OS5 Co. need pof be agprogated.  [F
agecegated, rhe size of persons kst and size-of-transaction rest would bo mct.

Fventually, it may be decided chat 1U0% owparship of the shaces of X
Corp.will be attempted.  This trapsaction would be accomplished by forming A parmership
acquisition vehicle of which 49% of the parteership intcrest world be held by US PS, 2%
would be held by OF Co. and 2% would 2e held by an unrclated general ypartner,

Ibe reason the new martnershin vehicle would be emplaoved would be to allow
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allows for such surside participation. 1he newly fonned parership structure has been wsed
hy US PS and 05 Co. in the past in conmecticn with other acquisidons to allow ouiside
investor participation, The newly formed partmersiip wowdd nor meet the size of-persons st
under Rule 801.11(=).

The issucs we discussed are:

1. Is the assumption that the acqu1s1non5 by US PS and 08 Co, ate
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2. Would the FTC staff vicw the formation of the parinership acdmisition
vehicle to be a mansaction in avoidages uader BO1.90 piven that there
are lepitimate busipess justifications for the structure and that the annties
have utilized this struemre in the past?

Based on ¢ur discussion, It is msr unﬂatmndmg that regarding the first issoe,
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parmership acquiﬁl.icn vehicle under the circomstances describad above would not be viewed

a5 a fransaction in avoidance based on the presence of legitimate business justifications for the
structure.

Piease l=f me know if this letrer does not satisfactorily set forth the substsncs of
our discussion. Thank you [or your aliention to the above.
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STATEMENT OF FACTS
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farmation and cepitalization of F.
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In 1897, a Didch company (13"} acquired 25% of the voting sectrities of CiUS. 1
and G submitted B ¢ with recnact bo Fhar tranesstion At the Hme B owss oe aemoreed
W

A plan is now underway to reorganize and streamling D's UE. aperations. [ has
an existing subsidiary called "DUS." D's ownership of DUS is under 4 chain of ownership that is

sepatate from the chain of ownership leading from D to F. Henee, the plan is to move F under
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become a single-member LLC owned by DUS (and ultimarely by D), The voting securities of

I'i'l T?_-:L"'.__..;FH"""J S ] § Ik MU PO B | L1 o 1




(&) D's rall-up of F is not a repottable event under the new Formal -

Interpretation, because [ filed in 1997 when it teak contel of & from G

fb}  The acquisition of DUS gtoek by GEIS is an inmaperson tran’é;ction; and

tcy A would have ta file for his acquisition of voling securities of DUS if the

iprisdictiangltegts werpmel, 4 Ll hanngng Al acaujsitipayi] hesxemnt by meaenn of

$ 80220

CIT js a partnershiz owned 99% by F and 1% by A, The planned reorganization

the closiop date, A will comtribute his 1% partnership tmerest in CIP to 2 newly formed
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will cunkeibute its 99% partnership intercst ie CIP 1o CL Tnc. in relurn for 9% of the voting -

secertiss of CIL Ing.

Immediptely afterwards, as deseribed above, GUS and A will collectively

contribute 100% of the ownership intereats in F ta IS, Crwicrship of 100% of T will indtrectly
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irterest in ¥ to DUR)) In addition, A will immediately contribute his 1% stock intecest in 1, Inc,
ta I8 in cxchange for stock of DUS. At the end of the day, DUS will own 100% of Cl, Inc,

{1% directly and 99% throuph F).
It hag not yet been determined whether A is a $10 million persan.

Issues Raised by Additional Facts

(8) Do the described steps congtitute a potentially repertable "roll-up™ of CIP,
ot is the roll-up subsumed within the formation ransaction for Cl, Ine.? Does the answer hinps
on whether the fummation af CI, Ine. {s reportable under § 801,407 (Farmation of CI, Inc. will
probubly trigger § 80190 if A is 4 10 millien persen; § BO1 .40 will not coma into play if 4 {a

not a 310 million person.}

thy 1# the Premerger Office considered bath the mll-up of CiP and the

formation of CI, Ine. to be reportable evenrs, would multiple filings be requred?

(5} Doss the immediate contribution of the stock of CI, Ine. to DUS make the

formation of C1, Ine. a non-eveni under the cominuum theory? If so, how does that affect the
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