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May &, 1999
Via Fagsimile
M, Richard Smith
Premerger Notification Office
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Federal Lrade UOmImess1on
Sixth Strect sord Peonsylvania Avenue NW

Washington, D.C. 20580
Re:  HSR Issue
Diear Mr. Srith:

Following up on owt discuszion yesicrday, I wanted 2o sct forih the facts and the issue tha
those facts present, In essence, the question is whether a irrevocabls qust in which the settlor has
0o teversiohary interest 13 nonotheless inciuded within the seitlor's “person™ Ly resson of a
limited power to appoint trustees.

An individual formerly held more than 30% of the voling securities of Corgoration A.
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legnily canmot be a ustee. The Settlor does bave, however, the power to appuint SUCCESSor
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[Settlor] shall have the power at any tme and from time 0 dme to 2appoint a
FUCCEssor 10 any ustes who fails 10 quadify and coases Lo stive and to Renove any
tustee then acting, but I shall have the duty 10 appoind a successor to @y Irustee
thet Iremove. ] ehall pot gppoint, however, & trusige under this Paragraph who is

4 “related oy subondigate pagy” to e within tho meaning of Sesion §72(c) of the
Intemnal Revenve Code.

Under Section 672(c} of the Internaf Revenue Code, a *related or snbordinate party is
defined a a “momadverse perty” whe is not

ta) the grantar’s eponse if living with the grantor,
(b3 any vne of the following: The grantor's father, moﬂler, Isme. btntheror
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26 U.S.C. § 672(c} (1997).Y

Thus, although the trust document grants s limited trust-appoittment power, the Settlor's
ability to control the trust through the tustee-apiointment power is geverely circumscribed. The
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A “nonadverss party” is defined as mnyone wha is not an “adverse party,” and an
“giverse party” is A person who has “a subgtantial bencficial jrncerect in the troet which
womld be adversely affecied by the exercise of noneerclae of the power wiich he
pofassses With reepect to the trust.™ It is not clear that anyone weald qualify as sn
midvame party for purposes of appoiniment as tastes, but if there is sach a person, by
definition that edverse party has a “substantial™ intarest to protect and therefore
presummablv will act o protect thar interest. rewardless of the Settlor' s wishes.
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Setfler were deemed to control the trust, then, for tax purposes, the trust would be ignored, with
slgnificant adverse estate tax consequences for the Ssetlor’s estate and family.
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of more of the dirsctors of a corperation, or in the case of unincorporated entities, of indjviduals
exercizing simifar fimetions.” IJ[

The Staiement of Basis and Purpose notes atrustism"mnf’ and will 2lso be a
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controlled by another entity “only if the [other entidy] has & coatractual power, ander the trust
indenture, to degignate the trustee or, if them is than one, a mejority of the trustees ™ Id.
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