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Richard B. Smoith, Esq.

Premercer Notification Office
Federal Ttade Commission
Bureau of Competition, Room 303
Washingtor, DC 206380
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the parties to the following transaciions:

Transaction One

Company Y markets and sells telecomumunications products and services,
Company X operates a marketing facility m a partictlar medium that would allow X and
Y to develop new Y products that could not be developed without access to a tacility
using the medium of the kind owned by X, The facility would also allow Y to marker
Y's existing products in a new iashlon theough the Faeility. X and Y have executed a co-
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agfecd 1o putchase voung .:IDCk of Y, for an amovnt of money that sa'rlstles the size-oi-
the-transaction test. X will contral less than ten nereent of ¥ however and wifl iave on

The co-marketing arrangement will account for only a part of ¥'s sales of its
products and services; it will garner the majority of its sales from acrivities comduceed
wholly apart from X Although it intends 1o vote its Y stock, X intends to limit its
involvement with and influence over ¥ to the exercise of ity contractual rights under the
co-marketing agresment. Any actions proposed by X will be proposed within the four
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in the X facility, X will nnt have, nor docs 1t intend 1o seek, control or influencs aver
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prices charged by ¥ forY pmducts or servicea. X also intemds to enter Into other co-
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the eorrcet outeome. The circumstances do not suggest that X has any intention of
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1f you agree that X and ¥ need not flfe under these cireumstances, would your
opinion change if, assurming all ¢lse remains the same:

*  Xand Y were competitors; or
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Transaction Twao

The second biypothetical 15 divided intes three parts, each building on the other:

a Company X wall obtain noovoling prefemed stock in Compan} Y in an amount
which, if convered immediately after the acquisition, would give X appmmmﬂtely ten
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to the shareholders that X's nominee be elected 1o Y's Bomd at the next sharcholders”
meeting. The ponvoting preferred Y shareholders cannot vote for the slection of ¥
directors, so X will iave no power to elect its nonunee. Nevertheless, both parties to the
agreement fully expect that X's nomines will be elected 1o the Board. If X's nominee s
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Would X's u-:rm’a:uting preferred stock be deemed presently voting securitics by
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reject the nomination,

h. Assuming that Xs nonveding prefurred shares of Y would not be deemed
peesendly voting securifes, woithd the PN chapge its nosition it the contract. which

g,nes X the r:,ght o nommatf: ung d:mcwr alsn provided that ¥ mst ase any opportunity
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nonvoting prefarred into present voung sscurities. Again, this ssems to be the correct
result; otherwise, preferred shareholders may have: their shures suddenly decmead voting
seeurilics by the pecurrence of an event over which they have no control,

v-:utmg power to appoint one director if the ponveting shares were converted inunediately
into voring securities, and the conmacet will give X the right 1o appmnt one director. On
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Trausacnan Three
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noted, X and Y satlsﬁ,' the size-of-the-person test. As was the case in parts a. and b. of
Transaction Twe, X will have the right to nominate a dircetor of Y and the Board of
Dhirectors of ¥ will be contractally obligated 1o recommend X's anminee for e]r..cmm at
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preforred stock for common stock of 7 be a “conversion” under 16 CFR & 801.1(0{3)7
Iu your prier telephone conversations Wilh_ﬂd with me, you have
stated that an exchange of nonvoting preferréd Tor voing commaon would not meet the
definition of a “conversion” If possible intervening events could thwart the planned
exchange. This is consistent with prior writen informal omnions of the FNO.

Faor instanee, in this exarnphe, at the time that the nonvoting preferred stock is
acquired by X, the sharcholders of Y and Z will not yet have formally approved the
merger. For that matter, the anlilrust authorities reviewing Lhe roeneer may decide not to
approve il, or to approve it with conditions that would be unacceptable to ong or hath
parties to the merger. Any aumber of events, both likely and unlikaly, may ocour o
prevent Lhe menger, smd thus the exchanpes of nonvorting for voting securitics. Therefore,
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Nevertheless, we ask that

e PNO confirm the prior cral intzrpretations that we
have received. If you agree with our analysis, would your conclusion change if the
nenvoting preferred shareholder were heavily involved in the merper nagotiations
Et_‘;:'ﬁan ¥ and ¥ puen i tha modnt That Y cnald se g araelieast marter derarmaina uthathar

the mecger would be approved by the Y and Z shareholders, even thouP: it has o such
lhank v 1 2.

o1 ¥or vour consicdleration of these queshonsg, We awa
Pliih-c do not hesitate (o call me at or

with any questions,

Sincerely yours,
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