TRt

July 6, 199G

VIiA HAND DELIVERY

Thomas Hancock, Esquire

Federal Trade Commission

Room 303

6" Street and Pennsylvania Avenue, N.W.
Washington, DC 20380

Re:  Acquisitions of Non-Voting Securities and Board Seats

Brear Tomn:

On june 24, 1959,

LC, and [ called you to
isCuss o in which certain investors will acquire non-vating securities
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memnber of the Buard of Directors of the Company. We would like to confirm your

nral advice that the described acquisitions are exempt from the notificalion and
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1597¢, as amended (the “Act”), and do oot appear to vielate the provisions of 156
C.FR §801.90. For purposes of our conversation and this letter, we have assumead
that the size of the persons requirernents of the Act have been met.

Backpround

The Company has eight classes of Common Stock, designated Series A
Comimon Stock through Series H Comimon Stock. Cne share of each of the Series B
Comman Stock through Series H Common Stock is issued and outstanding. These
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Common Stock. Each holder of the Special Commen’ Stock is restricted from
kansferring such stock for three years, and thereafter may only transfer such stock ir
connection with the transfer of seventy-five percent {73%) or more of all shares of tha
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Company held by such holder.

The Company also has one class of non-veting Commoen Stock, seven classes of
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hawve voting rights, but do not have the present right to elect any of the Company’s
fourteen directors, and therefore, for the purposcs of the Act are considered as non-
voting stock. Such stock will be referred to in this letter as non-voting stock of the

Company.

Strechiree Of Acquisition
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Company s anticisating making a inifial public offering of Common Stock in late
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two options under consideration in which each of the invesiors would acquire the
right tir designate a member of the Beard of Thirectons. Option One s for the
Company o issue gach investor a single share of a new class of Special Cornmon
Stock, each class with the right to elect ene director. Oprion Two i= for cne of the
present holders of Special Comumon Stock which has the right to elect multiple
directors o agree to clect one member designated by cach of the investors,

Option One

Tt is understood that the acquisition of one shaze of a series of Special
Commaon Stock, with the right to elect one director of the Company, is the acquisition
of a voting security under the Act. The value of the voling security is determined in
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pavmient of additional consideration (in addition to the consideration for the non-

vating securities acquired at the same time). In the present acquisition, no additione]
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consideration will be paid far the Sperial Common Stock,. On two occasions the
Special Common Stock was issued together with non-veting securities for ageregate
consideration of $8 million. [n each transaction invelving the acquisition of non-
vofing securities and Special Common Stock, the economic value of the non-voiing
securities was equal to the aggregate consideration for the non-voling securities and
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fair market value of the Special Common Stock was less than 315 million,
notwi ‘hﬁtandmrf the fa-:r that thc Specml Commeon Stock was being lbsqu in
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Option Two

Opton Two would allow each mwvestor {who would hold only nen-voting
securities of the Company) to appoint a member of the Board. This would be
accomplished by baving the Company expand the number of seats elected by an
exisling holder of Special Common Stock by two and that steckholder agreeing to
elect one member dL.‘:].g'ﬂﬂtLd by cac"l of the mvmtms Because this option would ngk
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The investors were concerned that the acquisition of the right to designate @

member of the Board of Directors, coupled with the acquisition of nor-voting
seoutities, pauld by conailersd ﬁI\_&I:l'F'Iutll. try a\.md the rs‘*qulrpmf‘uh af the Act and
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We disrussed that Tnvestor A was unable, due 1a bank regulatory resiricticns,

to hold 100% of lhe oulstanding voting securities of a particular class and, iheref
was unable to hold the one share of a scries of Special Common Stock ({ption Tl
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Uphion I'wo was based o1 what would De easier [or [Ne parnes, and not on
regulatory restriction. You agreed that, although it was nout as clear a case, the
parties had independent reasons for choosing one option ever the other and did not
appeat to be trying to avaold the requirements of the Act.

We would submit that having determined that the value of the Special
feapunon Stock would be less than $15 million. the acquisition of the votine stack.
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Option Two would nat be subject to the reguirements of the Act, and that the choics

fo use ona option as apposed to the other dees not appear ta violate the provisions of
16 C.F.R. §801.90.

Acquisition of Voting Comumon Stock at fme of Public Offering

Az we discussed, the Company is anticipating making a pubiic offering of its
voting comuron stock in late summer or early fall. All of the Special Common Stock
and non-vetng securifies wilt be cunveried, un the ocrasion of the public offering,
Inle voting conunon stock, on a one-for-one basis. The conversion is automatic and
doas nok requlire any active participaiion of any stockhelder, The investors in the
present transaction are aware of the possibility of the public offering. Yuu informed
me that an investor buying non-voling convertible securities in contemplation of a
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convertible securities in such @ transactiun w;u]d be considered as active
participation in the conversion. You agreed that any prior acquisition of convertible
secwritics at a time when the public offering was net reasonably certain to take place
1 A reasonably short Hme span would be exempt from the requirements of the Act
because the investor would have no active participation in the conversion,
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intends to rely on such to consumemate the transactions contemplated in this letter

that are exempt from the notification and waiting period requirements of the Act. ]

have also reageste u separg Fl‘ﬂ%
luormanan AcCt, at a copy of thus letier, ogether with any potes you may make

upon it, be retumed te me, and indicated that this letter can be found n your oftice.
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