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YA MESSENGER

Adr. Michael Veme

Premerger Notification Office
Federal Trade Cominission
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Thank vou very much for your time on August 3, 1999, o discuss with me and

qthe informal fsrpretation of the Premerger Notification Offics {*PNO™)
concerninyg the applicability of the secondary acquisition requirement as it relates to
consalidations. This letter will condfirm the substance of cur wlephone conversalion.

As we discussed, filed a Premerper
and Wotlfication E ¢ " athits posed husiness
combination with ed itz Fremerger

and Notification Form on the same day. As described in the filing, _ml
COporation

intend o rombine their respoelive businesses into a newly-forme
The transaction bemeen- and -s structured as a merger ol
T e — el

otporated (“Parent™), !

\—-“
be the ,-,.ur\umf, corporation and 2 wholly-oweed subsidary of

Merger™); (33 By vi t th Merger and the er, all of the 13sue
and cutstanding &l

hares will be exchanged for newly issned Parent
Mncorpurmed will be the name of the combined entiry after the transactien is consummsded.
See EX he A«ii'eemem and Plan of Merzar, dared Juby 13, 1999, {the "Agreement™) attached a3
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will he renamad corporated afier the transacticn is
cansumeated. For out purpeses, the pwo Entities are synonymous and their names intorehangeable,
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shares, and prcséntly existing hares will cease o exist: and {4}

Parent’s shares of SubA and SubC will be conve into newly issuad and
*shar&s. shareholders will receive one share of Parent commen stock for
each share o ommon stock and ghnlders will roecive (L7865 shares

of Parent cotuuen slovh =) Cond 310G 0L ITITL VIR, o = Wkl o] adﬂiﬁﬂ'ﬂ?ﬁdl
outstanding share of #mf&m&d stock wm !c converted immo the right 1o receive one
share of Parent preferred stock. As a result of this t]'ansnclion-an.ﬁrill

be wholly-owned subsidiaries of Parent.
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Adthough the reporiability of the shove lransaction 35 mot in qumlium‘

muestions whether it most {ile a separate Premerger Notification and Report I i
“acyuwisition” of apy minority woling scoeurily inleresls ewmeotly held by
According to Section 801.4(a) of the HSE mules, “[whenever as a result of an acqulsilon

{the “primmary gequisition™; an acqrticing person wilf offein comtred of an lssuer which
halds \:1L1:1:'|L_ :,.,Lunuua ol annlhu' issuer whigh il docs nol L.unh'u[ Eh\_n the af_qms]tmn of

L

wiil lose their corporate identities as a result. The example states that "[slince ne
participuing corporation in existence prier W0 the conswomalion i the designated
surviving corporation, “A” and “B™ are each both acquiring and acquired persoiis by virtue
ol §80E.20M02)EH0. The acyuisition of the minority holdings of cnlitics within vach are

fact that (11 not ohtain control of (IFas 2 result of the transaction described
above and, therefore, secrion 801.4(#), by its ly. As a result of the
congolidation, w]l not conlrol ﬂid wil] not control

! Rea Aninn, Feeg e af, Avauigitions Dneder the Flae-Srate-fodima dreitross Imprevemenss 4o, Yol 1 et 4-
39-00 [ | H58).
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[t was our position that the secondary agquisition rule is worded in o mannuer that always
mukes il inapplicable w # consolidation.

You agreed with our conclusion that a secondary acquisition fling (s bot required
h}m this casc, but based your conclusion on different reasoning.  You tndicatsd
that the 1dormal interpretetion of the PO regerding conselidations and secondary
aequisitions is that 4 secondary acquisition filing is required in a consolidation ealy it hath
consolidating persons have minerity holdings in the same third party issuer. Recognizing
that this imerpretation stands in stark conlrasi o the language in example 6 wnder
§801 4z). you explained that the PNO realized that such an approach was far-reaching and
would act to overburdep parties seeking to consolidate their businesses inte 2 new

e : r trpad Hlans slan Frane meamarinm demoa meeealidarine iee Skt it Rlarwan
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nunority jntertsts in the same third party isswer, Neweco will hold a greater inerest in the
third party issuer than either consolidating persons held independsntly. Thus, the PNO
would want Lo evaluate the competitive Dmplications of this event and woutd require an
HSR filing.

Accordingly, owr client is not required to make a secondary acquisition filing in this
ennsolidation, huwusu-nd h dor not hold minority interests in the same
third party izsuet.

IT this letter does oot accurately sunmarize the advigs that you gave me as the
position of the M'NO, [ ask thal you contact me promptly. Many thanks for your guidance
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