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notificaton and répmt formn with the Federal Trade Commizsion and the Department of JTustica.
We have determined that the transacton, 2s currently structured, meets the size-of-transaction
test nnder the Hart-Scott-Roding Antitmust Improvements Act of 1976 (the “Ac™) and the eules
promulgated pursuznt to the Act (the “Rules™). Wo are mom coueriain of the proper anslysis
under the size-of-person test under Seotion 7A(RN2) of the Act, and would Tike some guidance in
thig area, "{Vhat;qﬂ_;zw_s 15 & brief summary of the tatites mvobved. 25 well as our analvsis of the _
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consiummalion of the proposed transaction with Perty B, In ite most recent Spaneial statements,
Party € had annual et sales in excess of $100 million. The lssue, therefore, is whether the
awnership af the sonvertible shares of Party C by Party A requires Party A to include Pamy £°5
nei sales mfbrmation in its caloelions onder the Adt for purposes of applying the size-of-person
test, U Party A s required to include such net sales data then the size-of-parson thrashedd will be
arlet und 2 premerger notification fling would most likely be necessary.

Our size-of-person analysis beging with tha definition of “control” m Sectlon B0 1(b) of
the Rules, Under thit definition, a person has control of an entity if it holds 50% or mars of the
rutetanding uatipa samaitise of ao ieosc e Jyrsgimtine carpeiier ioglafigad apder Jacice
0L 1{D) of the Rules to mean “any sgonrities which at present or upcm conversion entitle the
owner or holder thereof to vote for the elecdon of directors of_the issuer, ..." [(emphasis
supplied). It wanld nppear that based solely upon ﬂm daﬁmnons undcr Sactmn ‘%01 I of lhﬂ
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sfatcr;cnts, tﬁn a.Ell'lL'[aI net sales and total asuets must ba recompute& ta include the nan&ﬁph’é&tivc
annual nst szles a2nd total assets of each such entity. Since, based on the Section 501.1(h)
definition of “sontrol”™ Party A controls Paity C, Su,tmn 5.01.11(h) of the Rules would 2éem to
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In conducting our analysis, howover, we have come across two Statements of Basis and
Purpase (“5.B.P.5™} which lead us to conclude that Party A need oot inclide Party C's ennual net
saies for purpose of its size-of person calculations. The frst 5.B.P. was published in 1578, and it

L} i r

-&-" o at, - £ N - hmi} Ful alal T A ale
—a

person’s last regularly propared balance sheet, for purposes of the size-of-person tast of Section
TA{A(Z)" 43 Fed. Reg. 33,450, 33,452 {1978). This impiies that the ownership of convertible
securities does not affect the size-of-person test, except to the extent ownership of such securities
Ay ingrease the size of that person’s assets as shown on its last regularly prepared balance sheet.
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and states that only those securities that give the holder of the securities the presas right 1o vote
those securitiss are to be included in the calculations. Section B0OI.12(0) of the Rules also states,
however, that it is in be applied “Whenever the act or thesc rules require caleulation of the
percentage of voting securities of an issuer fo be held or aequired. ™ (amphasis supplied), which
geems to indicatc that Section B01.12{F) does wot apply to presenthy-held voting secarity
calculations made for the size-ofiperson test.  Mevertheless, the 1987 5.B.P. clearly states that,
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holding the sheres, " Id.

If Section 301.12(b) does apply to calcelations of voting securitias percenrages for
purposes of delermining the size-of-person test, it would appear that Party A does pot need 10
include its ownarghip of Party s praferred securities becauss it does nor presently have the right
to votc such securitics. and therefore Party A dogs not have “control” of Panly C. Since Party A

goms pert ronrpn! Party Ot ie prepergssaos poyler Sangan BR] 10RY of the Brlea jo regaloilate

Party A's must recent regulacly prepared balance sheet to includs Party C's net sales information,
wkich in mm means that Pary A and Party B fail to mest the sizc-of-person test and no
premerger notification, filing is required.
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with your comments ta our ysis as soon as possible. Thank you in advanee for your prompt

attention to this matter.
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